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Preface

THIS
book is a written version of lectures

delivered before the Law School of Yale

University as Storrs Lectures in the school year

1921-1922.

A metaphysician who had written on the

secret of Hegel was congratulated upon his suc

cess in keeping the secret. One who essays an

introduction to the philosophy of law may easily

achieve a like success. His hearers are not

unlikely to find that he has presented not one

subject but two, presupposing a knowledge of

one and giving them but scant acquaintance with

the other. If he is a philosopher, he is not un

likely to have tried a highly organized philosophi

cal apparatus upon those fragments of law that

lie upon the surface of the legal order, or upon

the law as seen through the spectacles of some

jurist who had interpreted it in terms of a wholly

different philosophical system. Looking at the
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list of authorities relied upon in Spencer's Jus

tice, and noting that his historical legal data

were taken from Maine's Ancient Law and thus

came shaped by the political-idealistic interpre

tation of the English historical school, it is not

difficult to perceive why positivist and Hegelian

came to the same juristic results by radically

different methods. On the other hand, if he is a

lawyer, he will very likely have been able to do

no more than attempt none too intelligently to

work with the complicated and delicate engines

of others upon the toughest and most resistant

of legal materials. Until some Anglo-American

jurist arises with the universal equipment of

Josef Kohler the results of common-law incur

sions into philosophy will resemble the effort of

the editorial writer who wrote upon Chinese

Metaphysics after reading in the Encyclopaedia

Britannica under China and Metaphysics and

combining his information. Yet such incursions

there must be. Philosophy has been a powerful

instrument in the legal armory and the times are

ripe for restoring it to its old place therein. At
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least one may show what philosophy has done

for some of the chief problems of the science of

law, what stands before us to be done in some of

the more conspicuous problems of that science

today in which philosophy may help us, and how

it is possible to look at those problems philo

sophically without treating them in terms of the

eighteenth-century natural law or the nineteenth-

century metaphysical jurisprudence which stand

for philosophy in the general understanding of

lawyers.

ROSCOE POUND.

Harvard Law School,

October 25, 1921.
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The Function of Legal Philosophy

FOR
twenty-four hundred years from the

Greek thinkers of the fifth century B. C.,

who asked whether right was right by nature or

only by enactment and convention, to the social

philosophers of today, who seek the ends, the

ethical basis and the enduring principles of social

control the philosophy of law has taken a lead

ing role in all study of human institutions. The

perennial struggle of American administrative

law with nineteenth-century constitutional for

mulations of Aristotle's threefold classification

of governmental power, the stone wall of natural

rights against which attempts to put an end to

private war in industrial disputes thus far have

dashed in vain, and the notion of a logically

derivable super-constitution, of which actual
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written constitutions are faint and imperfect re

flections, which has been a clog upon social

legislation for a generation, bear daily witness

how thoroughly the philosophical legal thinking

of the past is a force in the administration of

justice of the present. Indeed, the everyday work

of the courts was never more completely shaped

by abstract philosophical ideas than in the nine

teenth century when lawyers affected to despise

philosophy and jurists believed they had set up a

self-sufficient science of law which stood in no

need of any philosophical apparatus.

In all stages of what may be described fairly

as legal development, philosophy has been a use

ful servant. But in some it has been a tyrannous

servant, and in all but form a master. It has been

used to break down the authority of outworn

tradition, to bend authoritatively imposed rules

that admitted of no change to new uses which

changed profoundly their practical effect, to

bring new elements into the law from without

and make new bodies of law from these new

materials, to organize and systematize existing

16
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legal materials and to fortify established rules

and institutions when periods of growth were

succeeded by periods of stability and of merely

formal reconstruction. Such have been its actual

achievements. Yet all the while its professed aim

has been much more ambitious. It has sought to

give us a complete and final picture of social

control. It has sought to lay down a moral and

legal and political chart for all time. It has had

faith that it could find the everlasting, unchange

able legal reality in which we might rest, and

could enable us to establish a perfect law by

which human relations might be ordered forever

without uncertainty and freed from need of

change. Nor may we scoff at this ambitious aim

and this lofty faith. They have been not the

least factors in the power of legal philosophy to

do the less ambitious things which in their aggre

gate are the bone and sinew of legal achievement.

For the attempt at the larger program has led

philosophy of law incidentally to do the things

that were immediately and practically service

able, and the doing of these latter, as it were sub

17
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specie aeternitatis, has given enduring worth to

what seemed but by-products of philosophical

inquiry.

Two needs have determined philosophical

thinking about law. On the one hand, the para

mount social interest in the general security,

which as an interest in peace and order dictated

the very beginnings of law, has led men to seek

some fixed basis of a certain ordering of human

action which should restrain magisterial as well

as individual wilfulness and assure a firm and

stable social order. On the other hand, the pres

sure of less immediate social interests, and the

need of reconciling them with the exigencies of

the general security, and of making continual

new compromises because of continual changes in

society, has called ever for readjustment at least

of the details of the social order. It has called

continually for overhauling of legal precepts and

for refitting of them to unexpected situations.

And this has led men to seek principles of legal

development by which to escape from authorita

tive rules which they feared or did not know how

18
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to reject, but could no longer apply to advantage.

These principles of change and growth, however,

might easily prove inimical to the general se

curity, and it was important to reconcile or unify

them with the idea of a fixed basis of the legal

order. Thus the philosopher has sought to con

struct theories of law and theories of lawmaking

and has sought to unify them by some ultimate

solving idea equal to the task of yielding a per

fect law which should stand fast forever. From

the time when lawgivers gave over the attempt to

maintain the general security by belief that

particular bodies of human law had been divinely

dictated or divinely revealed or divinely sanc

tioned, they have had to wrestle with the prob

lem of proving to mankind that the law was

something fixed and settled, whose authority

was beyond question, while at the same time

enabling it to make constant readjustments and

occasional radical changes under the pressure of

infinite and variable human desires. The phi

losopher has worked upon this problem with the

materials of the actual legal systems of the time
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and place, or with the legal materials of the past

upon which his generation had built. Hence in

closer view philosophies of law have been at

tempts to give a rational account of the law of

the time and place, or attempts to formulate a

general theory of the legal order to meet the

needs of some given period of legal development,

or attempts to state the results of the two former

attempts universally and to make them all-

sufficient for law everywhere and for all time.

Historians of the philosophy of law have fixed

their eyes chiefly on the third. But this is the

least valuable part of legal philosophy. If we

look at the philosophies of the past with our eyes

upon the law of the time and place and the

exigencies of the stage of legal development in

which they were formulated, we shall be able to

appreciate them more justly, and so far as the

law of the time and place or the stage of legal

development was similar to or different from the

present to utilize them for the purposes of

today.

We know Greek law from the beginnings of a

20
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legal order as pictured in the Homeric poems to

the developed commercial institutions of the

Hellenistic period. In its first stage the kings

decide particular causes by divine inspiration. In

a second stage the customary course of decision

has become a tradition possessed by an oligarchy.

Later, popular demand for publication results in

a body of enactment. At first enactments are no

more than declaratory. But it was an easy step

from publication of established custom to publi

cation of changes as if they were established

custom and thus to conscious and avowed

changes and intentional new rules through legis

lation. The law of Athens in the fifth and fourth

centuries B. C. was a codified tradition eked out

by legislation and individualized in its applica

tion through administration of justice by large

popular assemblies. Thus in spite of formal re

duction to writing it preserved the fluidity of

primitive law and was able to afford a philosophy

for Roman law in its stage of equity and natural

law another period of legal fluidity. The de

velopment of a strict law out of codified primitive

21
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materials, which in Rome happily preceded the

stage of equity aad natural law, did not take

place in the Greek city. Hence the rules of law

were applied with an individualized equity that

reminds us of the French droit coutumier a

mode of application which, with all its good

points, must be preceded by a body of strict law,

well worked out and well understood, if its re

sults are to be compatible with the general se

curity in a complex social order. In Athens of the

classical period the word vo/uos, meaning both

custom and enacted law as well as law in general,

reflected the uncertainty with respect to form

and the want of uniformity in application, which

are characteristic of primitive law, and invited

thought as to the reality behind such confusion.

We may understand the materials upon which

Greek philosophers were working if we look at

an exhortation addressed by Demosthenes to an

Athenian jury. Men ought to obey the law, he

said, for four reasons: because laws were pre

scribed by God, because they were a tradition

taught by wise men who knew the good old cus-

22
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toms, because they were deductions from an

eternal and immutable moral code and because

they were agreements of men with each other

binding them because of a moral duty to keep

their promises. It was not long since that men

had thought of legal precepts as divinely re

vealed, nor was it long since that law had been a

tradition of old customs of decision. Philosophers

were seeking a better basis for them in eternal

principles of right. In the meantime in political

theory, at least, many of them were the agree

ments of Athenian citizens as to how they should

conduct themselves in the inevitable clashes of

interests in everyday life. What was needed

above all was some theory of the authority of

law which should impose bonds of reason upon

those who enacted, upon those who applied and

upon those who were subject to law in such an

amorphous legal order.

A sure basis of authority resting upon some

thing more stable than human will and the

power of those who govern to impose their will

for the time being was required also for the

23
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problem of social control in the Greek city-state.

In order to maintain the general security and the

security of social institutions amid a strife of

factions in a society organized on the basis of

kinship and against the wilfulness of masterful

individuals boasting descent from gods, in order

to persuade or coerce both the aristocracy and

the mass of the low born to maintain in orderly

fashion the social status quo, it would not do to

tell them that law was a gift of God, nor that

what offended the aristocrat as a radical bit of

popular legislation enacted at the instance of a

demagogue was yet to be obeyed because it had

been so taught by wise men who knew the good

old customs, nor that Demos chafing under some

item of a class-possessed tradition was bound by

it as something to which all citizens had agreed.

The exigencies of the social order called for a

distinction between vo/nos and TO. vo/x,io/u,ew be

tween law and rules of law. The Minos, which if

not actually a dialogue of Plato's seems clearly

Platonic and very close to Plato in time, is taken

24



FUNCTION OF LEGAL PHILOSOPHY

up with this distinction and gives us a clue to the

juristic problems of the time.

Another example may be seen in Aristotle's

well-known discussion in the Nicomachean

Ethics. It is significant that Greek thinkers

always couple custom and enactment; things

which today we contrast. These were the formal

bases of legal authority. So Aristotle considers,

not natural law and positive law, but what is

just in itself just by nature or just in its idea

and what derives its sole title to be just from

convention or enactment. The latter, he says, can

be just only with respect to those things which

by nature are indifferent. Thus when a newly

reconstituted city took a living Spartan general

for its eponymus, no one was bound by nature

to sacrifice to Brasidas as to an ancestor, but he

was bound by enactment and after all the matter

was one of convention, which, in a society framed

on the model of an organized kindred, required

that the citizens have a common heroic ancestor,

and was morally indifferent. The distinction was

handed down to modern legal science by Thomas

25
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Aquinas, was embodied in Anglo-American legal

thought by Blackstone, and has become staple.

But it is quite out of its setting as a doctrine of

mala prohibita and mala in se. An example of the

distinction between law and rules of law has

become the basis of an arbitrary line between the

traditionally anti-social, penalized by the com

mon law, and recently penalized infringements of

newly or partially recognized social interests.

Although the discrimination between what is just

and right by nature and what is just because of

custom or enactment has had a long and fruitful

history in philosophical jurisprudence and is still

a force in the administration of justice, I suspect

that the permanent contribution of Greek phi

losophy of law is to be found rather in the dis

tinction between law and rules of law, which lies

behind it and has significance for all stages of

legal development.

Roman lawyers came in contact with philoso

phy in the transition from the strict law to the

stage of equity and natural law, and the contact

had much to do with enabling them to make the
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transition. From a purely legal standpoint Greek

law was in the stage of primitive law. Law and

morals were still largely undifferentiated. Hence

Greek philosophical thinking of a stage of un

differentiated law and morals lent itself to the

identification of the legal and the moral in juris

tic thinking which was characteristic of the clas

sical Roman law. But the strict law obviously

was indifferent to morals and in many vital

points was quite at variance with the moral ideas

of the time. The Greek distinction of just by

nature and just by convention or enactment was

suggested at once by such a situation. Moreover

the forms of law at the end of the Republic and

at the beginning of the Empire invited a theory

of law as something composite, made up of more

than one type of precept and resting immediately

on more than one basis of authority.

Cicero enumerates seven forms of law. Three

of these are not heard of thereafter in Roman

juristic writing. Evidently already in Cicero's

time they belonged to the past and had ceased to

be effective forms of the actual law. The four

27



FUNCTION OF LEGAL PHILOSOPHY

remaining, namely, statutes, resolutions of the

senate, edicts of the magistrates, and the au

thority of those learned in the law, come to three

legislation, administrative edicts, and juristic

reasoning on the basis of the legal tradition. And

these correspond to the three elements which

made up the law. First, there was the ius ciuile:

the Twelve Tables, subsequent legislation, inter

pretation of both, and the traditional law of the

city. Second, there was the mass of rules, in form

largely procedural, which was contained in the

edicts. The growing point of the law had been

here and to some extent growth was still going on

through this means. Indeed this part of the law

reached its final form under Hadrian. Third,

there were the writings of the jurisconsults. The

growing point of the law had begun to be here

and this was the most important form of law in

the classical period from Augustus to the third

century. This part of the law got its final form

in the Digest of Justinian. Of the three elements,

the first was thought of originally as declared

and published custom. Later it was thought of as

28
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resting on the authority of the state. It was

obviously local and peculiar to Rome. In form it

rested on the legislative power of the Roman

people, supplemented by a mere interpretation of

the legislative command with only the authority

of customary acceptance. In Greek phrase it

rested on convention and enactment. The second

purported to be the rules observed by civilized

peoples, and on points of commercial law may

well have been an approximation thereto. Apart

from this, however, according to ancient ideas of

personal law, the rules which obtained among

civilized peoples were eminently a proper law

to apply between citizen and non-citizen. In

Greek phrase it was law by convention. The basis

of the third was simply reason. The jurisconsult

had no legislative power and no imperium. The

authority of his responsum, as soon as law

ceased to be a class tradition, was to be found in

its intrinsic reasonableness; in the appeal which

it made to the reason and sense of justice of the

iudex. In Greek phrase, if it was law, it was law

by nature.
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As the rise of professional lawyers, the shifting

of the growing point of law to juristic writing

and the transition from the law of a city to a

law of the world called for a legal science, there

was need of a theory of what law was that could

give a rational account of the threefold body of

rules in point of origin and authority, which

were actually in operation, and would at the

same time enable the jurists to shape the existing

body of legal precepts by reason so as to make

it possible for them to serve as law for the whole

world. The perennial problem of preserving sta

bility and admitting of change was presented in

an acute form. Above all the period from Augus

tus to the second quarter of the third century

was one of growth. But it was revolutionary only

if we compare the law at the end of the period

with the law of the generation before Cicero.

The jurisconsults were practical lawyers and the

paramount interest in the general security was

ever before their eyes. While as an ideal they

identified law with morals, they did not cease to

observe the strict law where it was applicable nor
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to develop its precepts by analogy according to

the known traditional technique when new phases

of old questions came before them. Hence what

to the Greeks was a distinction between right by

nature and right by convention or enactment

became to them a distinction between law by

nature and law by custom or legislation. The

Latin equivalent of TO oY/caiov (the right or the

just) became their word for law. They said ius

where Cicero said lex. And this convenient am

biguity, lending itself to identification of what

ought to be and what is, gave a scientific founda

tion for the belief of the jurisconsults that when

and where they were not bound by positive law

they had but to expound the reason and justice

of the thing in order to lay down the law.

It must be borne in mind that "nature" did

not mean to antiquity what it means to us who

are under the influence of the idea of evolution.

To the Greek, it has been said, the natural apple

was not the wild one from which our cultivated

apple has been grown, but rather the golden

apple of the Hesperides. The "natural" object
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was that which expressed most completely the

idea of the thing. It was the perfect object.

Hence the natural law was that which expressed

perfectly the idea of law and a rule of natural

law was one which expressed perfectly the idea

of law applied to the subject in question; the one

which gave to that subject its perfect develop

ment. For legal purposes reality was to be found

in this ideal, perfect, natural law, and its organ

was juristic reason. Legislation and the edict, so

far as they had any more than a positive founda

tion of political authority, were but imperfect

and ephemeral copies of this jural reality. Thus

the jurists came to the doctrine of the ratio legis,

the principle of natural law behind the legal rule,

which has been so fruitful both of practical good

and of theoretical confusion in interpretation.

Thus also they came to the doctrine of reasoning

from the analogy of all legal rules, whether tra

ditional or legislative, since all, so far as they

had jural reality, had it because and to the extent

that they embodied or realized a principle of

natural law.
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Natural law was a philosophical theory for a

period of growth. It arose to meet the exigencies

of the stage of equity and natural law, one of the

great creative periods of legal history. Yet, as

we have seen, even the most rapid growth does

not permit the lawyer to ignore the demand for

stability. The theory of natural law was worked

out as a means of growth, as a means of making

a law of the world on the basis of the old strict

law of the Roman city. But it was worked out

also as a means of directing and organizing the

growth of law so as to maintain the general se

curity. It was the task of the jurists to build and

shape the law on the basis of the old local

materials so as to make it an instrument for

satisfying the wants of a whole world while at

the same time insuring uniformity and predica-

bility. They did this by applying a new but

known technique to the old materials. The tech

nique was one of legal reason; but it was a legal

reason identified with natural reason and worked

out and applied under the influence of a philo

sophical ideal. The conception of natural law as
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something of which all positive law was but

declaratory, as something by which actual rules

were to be measured, to which so far as possible

they were to be made to conform, by which new

rules were to be framed and by which old rules

were to be extended or restricted in their applica

tion, was a powerful instrument in the hands of

the jurists and enabled them to proceed in their

task of legal construction with assured confi

dence.

But the juristic empiricism by which the ius

ciuile was made into a law of the world needed

something more than a theoretical incentive. It

was a process of analogical development by ex

tension here and restriction there, of generaliza

tion, first in the form of maxims and later by

laying down broad principles, and of cautious

striking out of new paths, giving them course and

direction by trial and error. It was a process very

like that by which Anglo-American judicial em

piricism has been able to make a law of the world

on the basis of the legal precepts of seventeenth-

century England. Such a process required some-
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thing to give direction to juristic reasoning, to

give definite content to the ideal, to provide a

reasonably defined channel for juristic thought.

This need was met by the philosophical theory

of the nature of things and of the law of nature

as conformity thereto. In practice jurist-made

and judge-made law have been molded con

sciously, or unconsciously, by ideas as to what

law is for; by theories as to the end of law. In

the beginnings of law men had no more ambi

tious conception than a peaceable ordering of

society at any cost. But the Greeks soon got a

better conception of an orderly and peaceable

maintaining of the social status quo. When the

theory of natural law is applied to that concep

tion, we get the notion of an ideal form of the

social status quo a form which expresses its

nature, a perfect form of the social organization

of a given civilization as that which the legal

order is to further and maintain. Thus judge and

jurist obtain a guide which has served them well

ever since. They are to measure all situations by

an idealized form of the social order of the time
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and place and are so to shape the law as to make

it maintain and further this ideal of the social

status quo. We shall meet this idea in various

forms throughout the subsequent history of the

philosophy of law. It constitutes the permanent

contribution of Rome to legal philosophy.

As soon as scientific legal development begins

in the Middle Ages the law once more comes in

contact with philosophy through the study of

both in the universities. What was the need of

the time which philosophy was called upon to

satisfy? Following an era of anarchy and dis

union and violence men desired order and organi

zation and peace. They called for a philosophy

that would bolster up authority and rationalize

their desire to impose a legal yoke upon society.

The period was one of transition from the primi

tive law of the Germanic peoples to a strict law,

through reception of Roman law as authoritative

legislation or through compilation of the Ger

manic customary law more or less after the

Roman model, as in the north of France, or

through declaration of the customary law in re-
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ported decisions of strong central courts, as in

England. Thus it soon became a period of strict

law. Scholastic philosophy, with its reliance upon

dialectic development of authoritatively given

premises, its faith in formal logic and its central

problem of putting reason as a foundation under

authority, responded exactly to these demands.

It is no misnomer to style the commentators or

post-glossators of the fourteenth and fifteenth

centuries the "scholastic jurists." For it was in

large part the philosophy that met the needs of

the time so completely which enabled them to

put the Roman law of Justinian in a form to be

received and administered in the Europe of nine

centuries later. While they made the gloss into

law in place of the text and made many things

over, as they had to be made over if they were

to fit a wholly different social order, the method

of dialectical development of absolute and un

questioned premises made it appear that nothing

had been done but to develop the logical impli

cations of an authoritative text. Men could re

ceive the law of Bartolus so long as they believed
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it but the logical unfolding of the pre-existing

content of the binding legislation of Justinian. It

is interesting to note in Fortescue an application

of this to the rules of the common law in its

stage of strict law. He assumes that these rules

are the principles of which he reads in the com

mentators on Aristotle and that they may be

compared to the axioms of the geometrician.

The time had not yet come to call rules or

principles or axioms in question. The need was

to rationalize men's desire to be governed by

fixed rules and to reconcile, in appearance at

least, the change and growth which are inevi

table in all law with the need men felt of having

a fixed, unchangeable, authoritative rule. The

scholastic philosophy did notable service in these

respects and, I venture to think, left as a per

manent contribution to legal science the method

of insuring certainty by logical development of

the content of authoritatively defined concep

tions.

On the breakdown of the feudal social organi

zation, the rise of commerce and the era of dis-
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covery, colonization and exploitation of the

natural resources of new continents, together

with the rise of nations in place of loose con

geries of vassal-held territories, called for a

national law unified within the national domain.

Starkey proposed codification to Henry VIII

and Dumoulin urged harmonizing and unifying

of French customary law with eventual codifica

tion. The Protestant jurist-theologians of the

sixteenth century found a philosophical basis for

satisfying these desires of the time in the

divinely ordained state and in a natural law

divorced from theology and resting solely upon

reason, reflecting the boundless faith in reason

which came in with the Renaissance. Thus each

national jurist might work out his own interpre

tation of natural law by dint of his own reason,

as each Christian might interpret the word of

God for himself as his own reason and conscience

showed the way. On the other hand, the Catholic

jurists of the Counter-Reformation found a

philosophical basis for satisfying these same

desires in a conception of natural law as a sys-
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tern of limitations on human action expressing

the nature of man, that is, the ideal of man as a

rational creature, and of positive law as an ideal

system expressing the nature of a unified state.

For the moment these ideas were put at the

service of a growing royal authority and bore

fruit in the Byzantine theory of sovereignty

which became classical in public law. In private

law they soon took quite another turn. For a

new period of growth, demanded by the expan

sion of society and the breaking over the bonds

of authority, was at hand to make new and

wholly different demands upon philosophy.

Glossators and commentators had made or

shaped the law out of Roman materials for a

static, locally self-sufficient, other-worldly so

ciety, revering authority because authority had

saved it from what it feared, regarding chiefly

the security of social institutions and negligent

of the individual life because in its polity the

individual lived his highest life in the life of

another whose greatness was the greatness of

those who served him. In the seventeenth and
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eighteenth centuries jurists were required to make

or shape a law out of these medievalized Roman

materials to satisfy the wants of an active and

shifting, locally interdependent, this-worldly so

ciety, impatient of authority because authority

stood in the way of what it desired, and jealously

individualist, since it took free individual self-

assertion to be the highest good. In England the

strict law made for feudal England out of Ger

manic materials, sometimes superficially Roman

ized, was likewise to be made over to do the

work of administering justice to a new world.

A period of legal development resulted which is

strikingly analogous to the classical period of

Roman law. Once more philosophy took the

helm. Once more there was an infusion into law

of ideas from without the law. Once more law

and morals were identified in juristic thinking.

Once more men held as a living tenet that all

positive law was declaratory of natural law and

got its real authority from the rules of natural

law which it declared. Once more juridical

idealism led the jurist to survey every corner of
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the actual law, measuring its rules by reason and

shaping, extending, restricting or building anew

in order that the actual legal edifice might be a

faithful copy of the ideal.

But the theory of natural law, devised for a

society organized on the basis of kinship and

developed for a society organized on the basis of

relations, did not suffice for a society which con

ceived of itself as an aggregate of individuals and

was reorganizing on the basis of competitive self-

assertion. Again the convenient ambiguity of ius,

which could mean not only right and law but "a

right," was pressed into service and ius naturale

gave us natural rights. The ultimate thing was

not natural law as before, not merely principles

of eternal validity, but natural rights, certain

qualities inherent in man and demonstrated by

reason, which natural law exists to secure and to

which positive law ought to give effect. Later

these natural rights came to be the bane of juris

tic thinking. Yet they achieved great things in

their day. Under the influence of this theory

jurists worked out a scheme of "legal rights" that
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effectively secures almost the whole field of in

dividual interests of personality and individual

interests of substance. It put a scientific founda

tion under the medieval scheme of the claims and

duties involved in the relation of king to tenants

in chief, out of which the judges had developed

the immemorial rights of Englishmen, and en

abled the common-law rights of Englishmen to

become the natural rights of man, intrenched as

such in our bills of rights. Thus it served as a

needed check upon the exuberance of growth

stimulated by the theory of natural law. It kept

a certain needed rigidity in a time when law

threatened to become wholly fluid. And this

steadying influence was strengthened from

another quarter. The Roman jurisconsult was

teacher, philosopher and practitioner in one. As

a lawyer he had the exigencies of the general

security ever before him in that he felt the im

perative need of being able to advise with assur

ance what tribunals would do on a given state

of facts. The seventeenth- and eighteenth-cen

tury jurists were chiefly teachers and philoso-
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phers. Happily they had been trained to accept

the Roman law as something of paramount

authority and so were able to give natural law

a content by assuming its identity with an ideal

form of the law which they knew and in which

they had been trained. As the Roman juriscon

sult built in the image of the old law of the city,

they built on idealized Roman lines. If Roman

law could no longer claim to be embodied author

ity, they assumed that, corrected in its details by

a juristic-philosophical critique, it was embodied

reason.

Both of these ideas, natural rights and an

ideal form of the actual law of the time and

place as the jural order of nature, were handed

down to and put to new uses in the nineteenth

century. In the growing law of the seventeenth

and eighteenth centuries they were but guides to

lead growth into definite channels and insure

continuity and permanence in the development

of rules and doctrines. Whether natural rights

were conceived as qualities of the natural man

or as deductions from a compact which expressed
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the nature of man, the point was, not that the

jurist should keep his hands off lest by devising

some new precept or in reshaping some old doc

trine he infringe a fundamental right, but that he

should use his hand freely and skilfully to shape

rules and doctrines and institutions that they

might be instruments of achieving the ideal of

human existence in a "state of nature." For the

state of nature, let us remember, was a state

which expressed the ideal of man as a rational

creature. If a reaction from the formal over-

refinement of the eighteenth century came to

identify this with a primitive simplicity, in juris

tic hands it was the simplicity of a rational ideal

in place of the cumbrous complexity of legal

systems which had become fixed in their ideas

in the stage of the strict law. Thus Pothier, dis

cussing the Roman categories of contract and

rejecting them for the "natural" principle that

man, as a moral creature, should keep his en

gagements, declares that the complex and arbi

trary system of Roman law, made up of suc

cessive additions at different times to a narrow
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primitive stock of legally enforceable promises,

is not adhered to because it is "remote from sim

plicity." Again the ideal form of the actual law,

which gave content to natural law, was not an

ideal form of historically found principles, con

straining development for all time within his

torically fixed bounds, as in the nineteenth cen

tury, but an ideal form of the ratio legis of the

reason behind the rule or doctrine or institution

whereby it expressed the nature of the rational

human being guided only by reason and con

science in his relations with similar beings simi

larly guided. Attempts to fix the immutable part

of law, to lay out legal charts for all time, belong

to the transition to the maturity of law. The

eighteenth-century projects for codification and

the era of codification on the Continent, in which

the results of two centuries of growth were put

in systematic form to serve as the basis of a

juristic new start, in form rested upon the theory

of natural law. By a sheer effort of reason the

jurist could work out a complete system of de

ductions from the nature of man and formulate
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them in a perfect code. Go to, let him do so! This

was not the mode of thought of a period of

growth but rather of one when growth had been

achieved and the philosophical theory of a law of

nature was called upon for a new kind of service.

At the end of the eighteenth century Lord

Kenyon had determined that "Mansfield's inno

vations" were not to go on. Indeed some of them

were to be undone. Equity was soon to be sys

tematized by Lord Eldon and to become "almost

as fixed and settled" as the law itself. The ab

sorption of the law merchant was complete in its

main lines although in details it went on for two

decades. Moreover the legislative reform move

ment which followed only carried into detail the

ideas which had come into the law in the two

preceding centuries. For a time the law was

assimilating what had been taken up during the

period of growth and the task of the jurist was

one of ordering, harmonizing and systematizing

rather than of creating. Likewise law had been

codifying on the Continent. Down to the end of

the nineteenth century the codes, whatever their
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date, in reality speak from the end of the eight

eenth century and with few exceptions are all

but copies of the French code of 1804. Where

there were no codes, the hegemony of the his

torical school led to a movement back to the law

of Justinian which would have undone much of

the progress of the last centuries. The energies

of jurists were turned for a time to analysis,

classification and system as their sole task.

Where codes obtained, analytical development

and dogmatic exposition of the text, as a com

plete and final statement of the law, was to

occupy jurists exclusively for the next hundred

years. We may well think of this time, as it

thought of itself, as a period of maturity of law.

The law was taken to be complete and self-suffi

cient, without antinomies and without gaps,

wanting only arrangement, logical development

of the implications of its several rules and con

ceptions, and systematic exposition of its several

parts. Legislation might be needed on occasion in

order to get rid of archaisms which had survived

the purgation of the two prior centuries. For the
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rest, history and analysis, bringing out the idea

behind the course of development of legal doc

trines and unfolding their logical consequences,

were all the apparatus which the jurist required.

He soon affected to ignore philosophy and often

relegated it to the science of legislation, where

within narrow limits it might still be possible to

think of creating.

Yet the nineteenth century was no more able

to get on without philosophy of law than were its

predecessors. In place of one universally recog

nized philosophical method we find four well-

marked types. But they all come to the same

final results, are marked by the same spirit and

put the same shackles upon juristic activity.

They are all modes of rationalizing the juristic

desires of the time, growing out of the pressure

of the interest in the general security by way of

reaction from a period of growth and in the

security of acquisitions and security of transac

tions in a time of economic expansion and indus

trial enterprise.

In the United States, since the natural law of
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the eighteenth-century publicists had become

classical, we relied largely upon an American

variant of natural law. It was not that natural

law expressed the nature of man. Rather it ex

pressed the nature of government. One form of

this variant was due to our doctrine that the

common law of England was in force only so far

as applicable to our conditions and our institu

tions. The attempt to put this doctrine philo

sophically regards an ideal form of the received

common law as natural law and takes natural

law to be a body of deductions from or implica

tions of American institutions or the nature of

our polity. But yesterday the Supreme Court of

one of our states laid down dogmatically that

primogeniture in estates tail (which by the way

is still possible in one of the oldest of the original

states) could not co-exist with "the axioms of

the constitution" which guarantees to each state

a republican form of government. More gener

ally, however, the American variant of natural

law grew out of an attempt at philosophical

statement of the power of our courts with respect
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to unconstitutional legislation. The constitution

was declaratory of principles of natural constitu

tional law which were to be deduced from the

nature of free government. Hence constitutional

questions were always only in terms questions of

constitutional interpretation. They were ques

tions of the meaning of the document, as such,

only in form. In substance they were questions

of a general constitutional law which tran

scended the text; of whether the enactment be

fore the court conformed to principles of natural

law "running back of all constitutions" and in

herent in the very idea of a government of

limited powers set up by a free people. Now that

courts with few exceptions have given over this

mode of thinking and the highest court in the

land has come to apply the limitations of the

fifth and fourteenth amendments as legal stan

dards, there are some who say that we no longer

have a constitutional law. For how can there be

law unless as a body of rules declaring a natural

law which is above all human enactment? The

interpretation of a written instrument, no matter
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by whom enacted, may be governed by law,

indeed, but can yield no law. Such ideas die hard.

In the language of the eighteenth century, our

courts sought to make our positive law, and in

particular our legislation, express the nature of

American political institutions; they sought so

to shape it and restrain it as to make it give

effect to an ideal of our polity.

Later in the nineteenth century natural law

as a deduction from American institutions or

from "free government" gave way to a meta

physical-historical theory worked out in Conti

nental Europe. Natural rights were deductions

from a fundamental metaphysically demonstra

ble datum of individual free will, and natural

law was an ideal critique of positive law whereby

to secure these rights in their integrity. History

showed us the idea of individual liberty realizing

itself in legal institutions and rules and doc

trines; jurisprudence developed this idea into its

logical consequences and gave us a critique of

law whereby we might be delivered from futile

attempts to set up legal precepts beyond the
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necessary minimum for insuring the harmonious

co-existence of the individual and his fellows.

This mode of thought was well suited to a con

ception of law as standing between the abstract

individual and society and protecting the natural

rights of the former against the latter, which

American law had derived from the seventeenth-

century contests in England between courts and

crown. It was easy to generalize this as a contest

between the individual and society, and it be

came more easy to do so when the common-law

rights of Englishmen secured by common-law

courts against the crown had become the natural

rights of man secured to individual men as

against the state by the bills of rights.

Others in England and America turned to a

utilitarian-analytical theory. The legislator was

to be guided by a principle of utility. That which

made for the greatest total of individual happi

ness was to be the lawmaker's standard. The

jurist was to find universal principles by analysis

of the actual law. He had nothing to do with

creative activity. His work was to be that of
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orderly logical development of the principles

reached by analysis of what he found already

given in the law and improvement of the form of

the law by system and logical reconciliation of

details. As it was assumed that the maximum of

abstract individual free self-assertion was the

maximum of human happiness, in the result the

legislator was to be busied with formal im

provement of the law and rendering it, as Bent-

ham put it, more "cognoscible," while the jurist

was exercising a like restricted function so far

as he could work with materials afforded exclu

sively by the law itself. Not unnaturally meta

physical and historical and analytical jurists, at

the end of the century, were quite willing to say

that their several methods were not exclusive

but were complementary.

Toward the end of the last century a positivist

sociological thinking tended to supersede the

metaphysical-historical and the utilitarian-ana

lytical. All phenomena were determined by

inexorable natural laws to be discovered by ob

servation. Moral and social and hence legal
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phenomena were governed by laws as completely

beyond the power of conscious human control

as the movements of the planets. We might dis

cover these laws by observation of social phe

nomena and might learn to submit to them in

telligently instead of rashly or ignorantly defying

them. But we could hope to do no more. Except

as he could learn to plot some part of the inevi

table curve of legal development and save us

from futile flyings in the face of the laws by

which legal evolution was inevitably governed,

the jurist was powerless. Many combined this

mode of thought with or grafted it on the meta

physical-historical theory and fought valiantly

against the social legislation of the last decade of

the nineteenth century and the first decade of

the present century with this reinforced juristic

pessimism as a base. Superficially it appeared

that the Greek idea of the naturally just, which

in its Roman form of natural law and its

eighteenth-century form of natural rights had

made for a creative legal science as long as such
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a science had existed, had at length exhausted

its possibilities.

Today, however, we hear of a revival of natu

ral law. Philosophy of law is raising its head

throughout the world. We are asked to measure

rules and doctrines and institutions and to guide

the application of law by reference to the end of

law and to think of them in terms of social

utility. We are invited to subsume questions of

law and of the application of law under the

social ideal of the time and place. We are called

upon to formulate the jural postulates of the

civilization of the time and place and to measure

law and the application of law thereby in order

that law may further civilization and that the

legal materials handed down with the civilization

of the past may be made an instrument of main-

taming and furthering the civilization of the

present. We are told that observation shows us

social interdependence through similarity of in

terest and through division of labor as the central

fact hi human existence and are told to measure

law and the application of law functionally by
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the extent to which they further or interfere with

this interdependence. For the era of legal self-

sufficiency is past. The work of assimilating what

had been received into the law from without

during the period of equity and natural law has

been done. The possibilities of analytical and his

torical development of the classical materials

have been substantially exhausted. While jurists

have been at these tasks, a new social order has

been building which makes new demands and

presses upon the legal order with a multitude of

unsatisfied desires. Once more we must build

rather than merely improve; we must create

rather than merely order and systematize and

logically reconcile details. One has but to com

pare the law of today on such subjects as torts,

or public utilities or administrative law with the

law of a generation ago to see that we are in a

new stage of transition; to see that the juristic

pessimism of the immediate past, which arose to

save us from taking hi more from without while

what had been taken already remained undi

gested, will serve no longer; and to see that the
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jurist of tomorrow will stand in need of some new

philosophical theory of law, will call for some

new philosophical conception of the end of law

and at the same time will want some new steady

ing philosophical conception to safeguard the

general security, in order to make the law which

we hand down to him achieve justice in his time

and place.



II

The End of Law

MAKING
or finding law, call it which you

will, presupposes a mental picture of

what one is doing and of why he is doing it.

Hence the nature of law has been the chief battle

ground of jurisprudence since the Greek philoso

phers began to argue as to the basis of the law's

authority. But the end of law has been debated

more in politics than in jurisprudence. In the

stage of equity and natural law the prevailing

theory of the nature of law seemed to answer the

question as to its end. In the maturity of law the

law was thought of as something self-sufficient,

to be judged by an ideal form of itself, and as

something which could not be made, or, if it

could be made, was to be made sparingly. The

idea of natural rights seemed to explain inci

dentally what law was for and to show that there
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ought to be as little of it as possible, since it was

a restraint upon liberty and even the least of

such restraint demanded affirmative justification.

Thus, apart from mere systematic and formal

improvement, the theory of lawmaking in the

maturity of law was negative. It told us chiefly

how we should not legislate and upon what sub

jects we should refrain from lawmaking. Having

no positive theory of creative lawmaking, the last

century was little conscious of requiring or hold

ing a theory as to the end of law. But in fact it

held such a theory and held it strongly.

As ideas of what law is for are so largely im

plicit in ideas of what law is, a brief survey of

ideas of the nature of law from this standpoint

will be useful. No less than twelve conceptions

of what law is may be distinguished.

First, we may put the idea of a divinely or

dained rule or set of rules for human action, as

for example, the Mosaic law, or Hammurapi's

code, handed him ready-made by the sun god,

or Manu, dictated to the sages by Manu's son

Bhrigu in Manu's presence and by his direction.
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Second, there is an idea of law as a tradition

of the old customs which have proved acceptable

to the gods and hence point the way in which

man may walk with safety. For primitive man,

surrounded by what seem vengeful and capri

cious powers of nature, is in continual fear of

giving offence to these powers and thus bringing

down their wrath upon himself and his fellows.

The general security requires that men do only

those things and do them only in the way which

long custom has shown at least not displeasing

to the gods. Law is the traditional or recorded

body of precepts in which that custom is pre

served and expressed. Whenever we find a body

of primitive law possessed as a class tradition by

a political oligarchy it is likely to be thought of

in this way just as a body of like tradition in the

custody of a priesthood is certain to be thought

of as divinely revealed.

A third and closely related idea conceives of

law as the recorded wisdom of the wise men of

old who had learned the safe course or the di

vinely approved course for human conduct.
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When a traditional custom of decision and cus

tom of action has been reduced to writing in a

primitive code it is likely to be thought of in this

way, and Demosthenes in the fourth century

B. C. could describe the law of Athens in these

terms.

Fourth, law may be conceived as a philo

sophically discovered system of principles which

express the nature of things, to which, therefore,

man ought to conform his conduct. Such was the

idea of the Roman jurisconsult, grafted, it is

true, on the second and third ideas and on a

political theory of law as the command of the

Roman people, but reconciled with them by con

ceiving of tradition and recorded wisdom and

command of the people as mere declarations or

reflections of the philosophically ascertained

principles, to be measured and shaped and inter

preted and eked out thereby. In the hands of

philosophers the foregoing conception often takes

another form so that, fifth, law is looked upon as

a body of ascertainments and declarations of an

eternal and immutable moral code.
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Sixth, there is an idea of law as a body of

agreements of men in politically organized so

ciety as to their relations with each other. This

is a democratic version of the identification of

law with rules of law and hence with the enact

ments and decrees of the city-state which is dis

cussed in the Platonic Minos. Not unnaturally

Demosthenes suggests it to an Athenian jury.

Very likely in such a theory a philosophical idea

would support the political idea and the inherent

moral obligation of a promise would be invoked

to show why men should keep the agreements

made in their popular assemblies.

Seventh, law has been thought of as a reflec

tion of the divine reason governing the universe;

a reflection of that part which determines the

"ought" addressed by that reason to human

beings as moral entities, in distinction from the

"must" which it addresses to the rest of creation.

Such was the conception of Thomas Aquinas,

which had great currency down to the seven

teenth century and has had much influence ever

since.
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Eighth, law has been conceived as a body of

commands of the sovereign authority in a politi

cally organized society as to how men should

conduct themselves therein, resting ultimately on

whatever basis was held to be behind the au

thority of that sovereign. So thought the Roman

jurists of the Republic and of the classical period

with respect to positive law. And as the emperor

had the sovereignty of the Roman people de

volved upon him, the Institutes of Justinian

could lay down that the will of the emperor had

the force of a law. Such a mode of thought was

congenial to the lawyers who were active in sup

port of royal authority in the centralizing French

monarchy of the sixteenth and seventeenth cen

turies and through them passed into public law.

It seemed to fit the circumstances of parliamen

tary supremacy in England after 1688, and

became the orthodox English juristic theory. Also

it could be made to fit a political theory of popu

lar sovereignty in which the people were thought

of as succeeding to the sovereignty of parliament
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at the American Revolution or of the French

king at the French Revolution.

A ninth idea of law takes it to be a system

of precepts discovered by human experience

whereby the individual human will may realize

the most complete freedom possible consistently

with the like freedom of will of others. This idea,

held in one form or another by the historical

school, divided the allegiance of jurists with the

theory of law as command of the sovereign

during almost the whole of the past century. It

assumed that the human experience by which

legal principles were discovered was determined

in some inevitable way. It was not a matter of

conscious human endeavor. The process was de

termined by the unfolding of an idea of right

and justice or an idea of liberty which was

realizing itself in human administration of jus

tice, or by the operation of biological or psycho

logical laws or of race characters, whose neces

sary result was the system of law of the time and

people in question.

Again, tenth, men have thought of law as a

6s



THE END OF LAW

system of principles,
discovered philosophically

and developed in detail by juristic writing and

judicial decision, whereby the external life of

man is measured by reason, or in another phase,

whereby the will of the individual in action is

harmonized with those of his fellow men. This

mode of thought appeared in the nineteenth cen

tury after the natural-law theory in the form in

which it had prevailed for two centuries had

been abandoned and philosophy was called upon

to provide a critique for systematic arrangement

and development of details.

Eleventh, law has been thought of as a body

or system of rules imposed on men in society by

the dominant class for the time being in further

ance, conscious or unconscious, of its own inter

est. This economic interpretation of law takes

many forms. In an idealistic form it thinks of the

inevitable unfolding of an economic idea. In a

mechanical sociological form it thinks of class

struggle or a struggle for existence in terms of

economics, and of law as the result of the opera

tion of forces or laws involved in or determining
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such struggles. In a positivist-analytical form it

thinks of law as the command of the sovereign,

but of that command as determined in its eco

nomic content by the will of the dominant social

class, determined in turn by its own interest. All

of these forms belong to transition from the sta

bility of the maturity of law to a new period of

growth. When the idea of the self-sufficiency of

law gives way and men seek to relate juris

prudence to the other social sciences, the relation

to economics challenges attention at once. More

over in a time of copious legislation the enacted

rule is easily taken as the type of legal precept

and an attempt to frame a theory of legislative

lawmaking is taken to give an account of all law.

Finally, twelfth, there is an idea of law as

made up of the dictates of economic or social

laws with respect to the conduct of men in so

ciety, discovered by observation, expressed in

precepts worked out through human experience

of what would work and what not in the adminis

tration of justice. This type of theory likewise

belongs to the end of the nineteenth century,
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when men had begun to look for physical or

biological bases, discoverable by observation, in

place of metaphysical bases, discoverable by

philosophical reflection. Another form finds some

ultimate social fact by observation and develops

the logical implications of that fact much after

the manner of the metaphysical jurist. This again

results from the tendency in recent years to unify

the social sciences and consequent attention to

sociological theories.

Digression is worth while in order to note that

each of the foregoing theories of law was in the

first instance an attempt at a rational explana

tion of the law of the time and place or of some

striking element therein. Thus, when the law has

been growing through juristic activity, a philo

sophical theory of law, as declaratory of philo

sophically ascertainable principles, has obtained.

When and where the growing point of law has

been in legislation, a political theory of law as

the command of the sovereign has prevailed.

When the law has been assimilating the results

of a prior period of growth, a historical theory of
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law as something found by experience, or a

metaphysical theory of law as an idea of right

or of liberty realizing in social and legal de

velopment, has tended to be dominant. For

jurists and philosophers do not make these

theories as simple matters of logic by inexorable

development of philosophical fundamentals.

Having something to explain or to expound, they

endeavor to understand it and to state it ra

tionally and in so doing work out a theory of

what it is. The theory necessarily reflects the

institution which it was devised to rationalize,

even though stated universally. It is an attempt

to state the law, or the legal institution of the

time and place in universal terms. Its real utility

is likely to be in its enabling us to understand

that body of law or that institution and to

perceive what the men of the time were seeking

to do with them or to make of them. Accordingly

analysis of these theories is one way of getting

at the ends for which men have been striving

through the legal order.

What common elements may we find in the
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foregoing twelve pictures of what law is? For one

thing, each shows us a picture of some ultimate

basis, beyond reach of the individual human will,

that stands fast in the whirl of change of which

life is made up. This steadfast ultimate basis

may be thought of as the divine pleasure or will

or reason, revealed immediately or mediately

through a divinely ordained immutable moral

code. It may be put in the form of some ultimate

metaphysical datum which is so given us that we

may rest in it forever. It may be portrayed as

certain ultimate laws which inexorably determine

the phenomena of human conduct. Or it may be

described in terms of some authoritative will for

the time and place, to which the wills of others

are subjected, that will deriving its authority

ultimately and absolutely in some one of the pre

ceding forms, so that what it does is by and

large in no wise a matter of chance. This fixed

and stable starting point is usually the feature

upon which the chief emphasis is placed. Next we

shall find in all theories of the nature of law a

picture of a determinate and mechanically abso-
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lute mode of proceeding from the fixed and

absolute starting point. The details may come

from this starting point through divine revelation

or a settled authoritative tradition or record, or

an inevitable and infallible philosophical or logi

cal method, or an authoritative political machin

ery, or a scientific system of observation, or

historically verifiable ideas which are logically

demonstrable to be implications of the funda

mental metaphysically given datum. Third, we

shall see in these theories a picture of a system of

ordering human conduct and adjusting human

relations resting upon the ultimate basis and

derived therefrom by the absolute process. In

other words, they all picture, not merely an

ordering of human conduct and adjustment of

human relations, which we have actually given,

but something more which we should like to

have, namely, a doing of these things in a fixed,

absolutely predetermined way, excluding all

merely individual feelings or desires of those by

whom the ordering and adjustment are carried

out. Thus in these subconscious picturings of the
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end of law it seems to be conceived as existing to

satisfy a paramount social want of general se

curity. Certainly the nineteenth-century jurist

had this conception. But is this because the

function of law is limited to satisfaction of that

one want, or is it because that want has been

most conspicuous among those which men have

sought to satisfy through law, and because the

ordering of human conduct by the force of polit

ically organized society has been adapted chiefly

to satisfying that one want in the social order of

the past?

If we turn to the ideas which have obtained in

conscious thinking about the end of law, we may

recognize three which have held the ground suc

cessively in legal history and a fourth which is

beginning to assert itself. The first and simplest

idea is that law exists in order to keep the peace

in a given society; to keep the peace at all

events and at any price. This is the conception

of what may be called the stage of primitive law.

It puts satisfaction of the social want of general

security, stated in its lowest terms, as the pur-
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pose of the legal order. So far as the law goes,

other individual or social wants are ignored or

are sacrificed to this one. Accordingly the law is

made up of tariffs of exact compositions for every

detailed injury instead of principles of exact

reparation, of devices to induce or coerce sub

mission of controversies to adjudication instead

of sanctions, of regulation of self-help and self-

redress instead of a general prohibition thereof,

and of mechanical modes of trial which at any

rate do not admit of argument instead of rational

modes of trial involving debate and hence dispute

and so tending to defeat the purpose of the legal

order. In a society organized on the basis of kin

ship, in which the greater number of social wants

were taken care of by the kin-organizations,

there are two sources of friction: the clash of

kin-interests, leading to controversies of one

kindred with another, and the kinless man, for

whom no kin-organization is responsible, who

also has no kin-organization to stand behind him

in asserting his claims. Peace between kindreds

and peace between clansmen and the growing
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mass of non-gentile population is the unsatisfied

social want to which politically organized society

must address itself. The system of organized

kindreds gradually breaks down. Groups of kins

men cease to be the fundamental social units.

Kin-organization is replaced by political organi

zation as the primary agency of social control.

The legal unit comes to be the free citizen or the

free man. In this transition regulation of self-

redress and prevention of private war among

those who have no strong clan-organizations to

control them or respond for them are demanded

by the general security. The means of satisfying

these social wants are found in a legal order con

ceived solely in terms of keeping the peace.

Greek philosophers came to conceive of the

general security in broader terms and to think of

the end of the legal order as preservation of the

social status quo. They came to think of main

taining the general security mediately through

the security of social institutions. They thought

of law as a device to keep each man in his ap

pointed groove in society and thus prevent fric-
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tion with his fellows. The virtue on which they

insisted was sophrosyne, knowing the limitswhich

nature fixes for human conduct and keeping

within them. The vice which they denounced was

hybris, wilful bondbreaking wilful transgression

of the socially appointed bounds. This mode of

thinking follows the substitution of the city-state

political organization of society for the kin-

organization. The organized kindreds were still

powerful. An aristocracy of the kin-organized

and kin-conscious, on the one hand, and a mass

of those who had lost or severed their ties of

kinship, or had come from without, on the other

hand, were in continual struggle for social and

political mastery. Also the politically ambitious

individual and the masterful aristocrat were

continually threatening the none too stable polit

ical organization through which the general

security got a precarious protection. The chief

social want, which no other social institution

could satisfy, was the security of social institu

tions generally. In the form of maintenance of

the social status quo this became the Greek and
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thence the Roman and medieval conception of

the end of law.

Transition from the idea of law as a device to

keep the peace to the idea of law as a device to

maintain the social status quo may be seen in

the proposition of Heraclitus, that men should

fight for their laws as for the walls of their city.

In Plato the idea of maintaining the social order

through the law is fully developed. The actual

social order was by no means what it should be.

Men were to be reclassified and everyone as

signed to the class for which he was best fitted.

But when the classification and the assignment

had been made the law was to keep him there. It

was not a device to set him free that he might

find his own level by free competition with his

fellows and free experiment with his natural

powers. It was a device to prevent such disturb

ances of the social order by holding each indi

vidual to his appointed place. As Plato puts it,

the shoemaker is to be only a shoemaker and not

a pilot also; the farmer is to be only a farmer

and not a judge as well; the soldier is to be only

76



THE END OF LAW

a soldier and not a man of business besides; and

if a universal genius who through wisdom can

be everything and do everything comes to the

ideal city-state, he is to be required to move on.

Aristotle puts the same idea in another way,

asserting that justice is a condition in which each

keeps within his appointed sphere; that we first

take account of relations of inequality, treating

individuals according to their worth, and then

secondarily of relations of equality in the classes

into which their worth requires them to be as

signed. When St. Paul exhorted wives to obey

their husbands, and servants to obey their

masters, and thus everyone to exert himself to do

his duty in the class where the social order had

put him, he expressed this Greek conception of

the end of law.

Roman lawyers made the Greek philosophical

conception into a juristic theory. For the famous

three precepts to which the law is reduced in

Justinian's Institutes come to this: Everyone is

to live honorably; he is to "preserve moral worth

in his own person" by conforming to the con-
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ventions of the social order. Everyone is to re

spect the personality of others; he is not to inter

fere with those interests and powers of action,

conceded to others by the social order, which

make up their legal personality. Everyone is to

render to everyone else his own; he is to respect

the acquired rights of others. The social system

has denned certain things as belonging to each

individual. Justice is denned in the Institutes as

the set and constant purpose of giving him these

things. It consists in rendering them to him and

in not interfering with his having and using them

within the denned limits. This is a legal develop

ment of the Greek idea of harmoniously main

taining the social status quo. The later eastern

empire carried it to the extreme. Stability was to

be secured by rigidly keeping everyone to his

trade or calling and his descendants were to fol

low him therein. Thus the harmony of society

and the social order would not be disturbed by

individual ambition.

In the Middle Ages the primitive idea of law

as designed only to keep the peace came back
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with Germanic law. But the study of Roman law

presently taught the Roman version of the Greek

conception and the legal order was thought of

once more as an orderly maintenance of the

social status quo. This conception answered to

the needs of medieval society, in which men had

found relief from anarchy and violence in rela

tions of service and protection and a social or

ganization which classified men in terms of such

relations and required them to be held to their

functions as so determined. Where the Greeks

thought of a stationary society corrected from

time to time with reference to its nature or ideal,

the Middle Ages thought of a stationary society

resting upon authority and determined by cus

tom or tradition. To each, law was a system of

precepts existing to maintain this stationary so

ciety as it was.

In the feudal social order reciprocal duties

involved in relations established by tradition and

taken to rest on authority were the significant

legal institutions. With the gradual disintegra

tion of this order and the growing importance of
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the individual in a society engaged in discovery,

colonization and trade, to secure the claims of

individuals to assert themselves freely in the new

fields of human activity which were opening on

every side became a more pressing social want

than to maintain the social institutions by which

the system of reciprocal duties was enforced and

the relations involving those duties were pre

served. Men did not so much desire that others

perform for them the duties owing in some rela

tion, as that others keep hands off while they

achieved what they might for themselves in a

world that continually afforded new opportuni

ties to the active and the daring. The demand

was no longer that men be kept in their appointed

grooves. Friction and waste were apprehended,

not from men getting out of these grooves, but

from attempts to hold them there by means de

vised to meet the needs of a different social order

whereby they were made to chafe under arbi

trary restraint and their powers were not utilized

in the discovery and exploitation of the resources

of nature, to which human powers were to be
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devoted in the succeeding centuries. Accordingly

the end of law comes to be conceived as a mak

ing possible of the maximum of individual free

self-assertion.

Transition to the newer way of thinking may

be seen in the Spanish jurist-theologians of the

sixteenth century. Their juristic theory was one

of natural limits of activity in the relations of

individuals with each other, that is, of limits to

human action which expressed the rational ideal

of man as a moral creature and were imposed

upon men by reason. This theory differs signifi

cantly from the idea of antiquity, although it

goes by the old name. The Greeks thought of a

system of limiting men's activities in order that

each might be kept in the place for which he

was best fitted by nature the place in which he

might realize an ideal form of his capacities

and thus to preserve the social order as it stands

or as it shall stand after a rearrangement. The

sixteenth-century jurists of the Counter-Ref

ormation held that men's activities were natu

rally limited, and hence that positive law might
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and should limit them in the interest of other

men's activities, because all men have freedom

of will and ability to direct themselves to con

scious ends. Where Aristotle thought of inequali

ties arising from the different worth of indi

vidual men and their different capacities for the

things which the social order called for, these

jurists thought of a natural (i.e., ideal) equality,

involved in the like freedom of will and the like

power of conscious employment of one's facul

ties inherent in all men. Hence law did not exist

to maintain the social status quo with all its

arbitrary restraints on the will and on employ

ment of individual powers; it existed rather to

maintain the natural equality which often was

threatened or impaired by the traditional restric

tions on individual activity. Since this natural

equality was conceived positively as an ideal

equality in opportunity to do things, it could

easily pass into a conception of free individual

self-assertion as the thing sought, and of the

legal order as existing to make possible the maxi

mum thereof in a world abounding in undis-
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covered resources, undeveloped lands and un

harnessed natural forces. The latter idea took

form in the seventeenth century and prevailed

for two centuries thereafter, culminating in the

juristic thought of the last generation.

Law as a securing of natural equality became

law as a securing of natural rights. The nature

of man was expressed by certain qualities pos

sessed by him as a moral, rational creature. The

limitations on human activity, of which the

Spanish jurist-theologians had written, got their

warrant from the inherent moral qualities of men

which made it right for them to have certain

things and do certain things. These were their

natural rights and the law existed simply to pro

tect and give effect to these rights. There was to

be no restraint for any other purpose. Except as

they were to be compelled to respect the rights

of others, which the natural man or ideal man

would do without compulsion as a matter of

reason, men were to be left free. In the nine

teenth century this mode of thought takes a meta

physical turn. The ultimate thing for juristic
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purposes is the individual consciousness. The

social problem is to reconcile conflicting free

wills of conscious individuals independently as

serting their wills in the varying activities of

life. The natural equality becomes an equality in

freedom of will. Kant rationalized the law in

these terms as a system of principles or universal

rules, to be applied to human action, whereby

the free will of the actor may co-exist along with

the free will of everyone else. Hegel rationalized

the law in these terms as a system of principles

wherein and whereby the idea of liberty was

realizing in human experience. Bentham rational

ized it as a body of rules, laid down and enforced

by the state's authority, whereby the maximum

of happiness, conceived in terms of free self-

assertion, was secured to each individual. Its end

was to make possible the maximum of free

individual action consistent with general free

individual action. Spencer rationalized it as a

body of rules, formulating the "government of

the living by the dead," whereby men sought to

promote the liberty of each limited only by the
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like liberty of all. In any of these ways of

putting it, the end of law is to secure the greatest

possible general individual self-assertion; to let

men do freely everything they may consistently

with a like free doing of everything they may by

their fellow men. This is indeed a philosophy of

law for discoverers and colonizers and pioneers

and traders and entrepreneurs and captains of

industry. Until the world became crowded, it

served well to eliminate friction and to promote

the widest discovery and utilization of the

natural resources of human existence.

Looking back at the history of this conception,

which has governed theories of the end of law for

more than two hundred years, we may note that

it has been put to three uses. It has been used

as a means of clearing away the restraints upon

free economic activity which accumulated during

the Middle Ages as incidents of the system of

relational duties and as expressions of the idea

of holding men to their place in a static social

order. This negative side played an important

part in the English legislative reform movement
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in the last century. The English utilitarians in

sisted upon removal of all restrictions upon indi

vidual free action beyond those necessary for

securing like freedom on the part of others. This,

they said, was the end of legislation. Again it has

been used as a constructive idea, as in the

seventeenth and eighteenth centuries, when a

commercial law which gave effect to what men

did as they willed it, which looked at intention

and not at form, which interpreted the general

security in terms of the security of transactions

and sought to effectuate the will of individuals

to bring about legal results, was developed out

of Roman law and the custom of merchants

through juristic theories of natural law. Finally

it was used as a stabilizing idea, as in the latter

part of the nineteenth century, when men proved

that law was an evil, even if a necessary evil,

that there should be as little law made as pos

sible, since all law involved restraint upon free

exertion of the will, and hence that jurist and

legislator should be content to leave things

legal as they are and allow the individual "to
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work out in freedom his own happiness or

misery" on that basis.

When this last stage in the development of

the idea of law as existing to promote or permit

the maximum of free individual self-assertion

had been reached, the juristic possibilities of the

conception had been exhausted. There were no

more continents to discover. Natural resources

had been discovered and exploited and the need

was for conservation of what remained available.

The forces of nature had been harnessed to

human use. Industrial development had reached

large proportions, and organization and division

of labor in our economic order had gone so far

that anyone who would could no longer go forth

freely and do anything which a restless imagina

tion and daring ambition suggested to him as a

means of gain. Although lawyers went on re

peating the old formula, the law began to move

in another direction. The freedom of the owner

of property to do upon it whatever he liked, so

he did not overstep his limits or endanger the

public health or safety, began to be restricted.
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Nay, the law began to make men act affirma

tively upon their property in fashions which it

dictated, where the general health was endan

gered by non-action. The power to make con

tracts began to be limited where industrial con

ditions made abstract freedom of contract defeat

rather than advance full individual human life.

The power of the owner to dispose freely of his

property began to be limited in order to safe

guard the security of the social institutions of

marriage and the family. Freedom of appro

priating res nullius and of using res communes

came to be abridged in order to conserve the

natural resources of society. Freedom of engag

ing in lawful callings came to be restricted, and

an elaborate process of education and examina

tion to be imposed upon those who would engage

in them, lest there be injury to the public health,

safety or morals. A regime in which anyone

might freely set up a corporation to engage in a

public service, or freely compete in such service,

was superseded by one of legal exemption of

existing public utilities from destructive competi-
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tion. In a crowded world, whose resources had

been exploited, a system of promoting the maxi

mum of individual self-assertion had come to

produce more friction than it relieved and to

further rather than to eliminate waste.

At the end of the last and the beginning of

the present century, a new way of thinking grew

up. Jurists began to think in terms of human

wants or desires rather than of human wills.

They began to think that what they had to do

was not simply to equalize or harmonize wills,

but, if not to equalize, at least to harmonize the

satisfaction of wants. They began to weigh or

balance and reconcile claims or wants or desires,

as formerly they had balanced or reconciled

wills. They began to think of the end of law

not as a maximum of self-assertion, but as a

maximum satisfaction of wants. Hence for a

time they thought of the problem of ethics, of

jurisprudence, and of politics as chiefly one of

valuing; as a problem of finding criteria of the

relative value of interests. In jurisprudence and

politics they saw that we must add practical
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problems of the possibility of making interests

effective through governmental action, judicial or

administrative. But the first question was one

of the wants to be recognized of the interests

to be recognized and secured. Having inventoried

the wants or claims or interests which are assert

ing and for which legal security is sought, we

were to value them, select those to be recognized,

determine the limits within which they were to

be given effect in view of other recognized inter

ests, and ascertain how far we might give them

effect by law in view of the inherent limitations

upon effective legal action. This mode of think

ing may be seen, concealed under different ter

minologies, in more than one type of jurist in the

last three decades.

Three elements contributed to shift the basis

of theories as to the end of law from wills to

wants, from a reconciling or harmonizing of wills

to a reconciling or harmonizing of wants. The

most important part was played by psychology

which undermined the foundation of the meta

physical will-philosophy of law. Through the
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movement for unification of the social sciences,

economics also played an important part, espe

cially indirectly through the attempts at eco

nomic interpretation of legal history, reinforcing

psychology by showing the extent to which law

had been shaped by the pressure of economic

wants. Also the differentiation of society, in

volved in industrial organization, was no mean

factor, when classes came to exist in which

claims to a minimum human existence, under the

standards of the given civilization, became more

pressing than claims to self-assertion. Attention

was turned from the nature of law to its purpose,

and a functional attitude, a tendency to measure

legal rules and doctrines and institutions by the

extent to which they further or achieve the ends

for which law exists, began to replace the older

method of judging law by criteria drawn from

itself. In this respect the thought of the present

is more like that of the seventeenth and eight

eenth centuries than that of the nineteenth cen

tury. French writers have described this phe

nomenon as a "revival of juridical idealism."
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But in truth the social utilitarianism of today

and the natural-law philosophy of the seven

teenth and eighteenth centuries have only this

in common: Each has its attention fixed upon

phenomena of growth; each seeks to direct and

further conscious improvement of the law.

In its earlier form social-utilitarianism, in

common with all nineteenth-century philosophies

of law, was too absolute. Its teleological theory

was to show us what actually and necessarily

took place in lawmaking rather than what we

were seeking to bring about. Its service to the

philosophy of law was in compelling us to give

over the ambiguous term "right" and to dis

tinguish between the claims or wants or demands,

existing independently of law, the legally recog

nized or delimited claims or wants or demands,

and the legal institutions, which broadly go by

the name of legal rights, whereby the claims

when recognized and delimited are secured. Also

it first made clear how much the task of the law

maker is one of compromise. To the law-of-

nature school, lawmaking was but an absolute
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development of absolute principles. A complete

logical development of the content implicit in

each natural right would give a body of law

adequate to every time and place. It is true an

idea of compromise did lurk behind the theory

of the metaphysical jurists in the nineteenth cen

tury. But they sought an absolute harmonizing

rather than a working compromise for the time

and place. Conflicting individual wills were to

be reconciled absolutely by a formula which had

ultimate and universal authority. When we think

of law as existing to secure social interests, so

far as they may be secured through an ordering

of men and of human relations through the ma

chinery of organized political society, it becomes

apparent that we may reach a practicable system

of compromises of conflicting human desires here

and now, by means of a mental picture of giving

effect to as much as we can, without believing

that we have a perfect solution for all time and

for every place. As the Neo-Kantians put it, we

may formulate the social ideal of the time and

place and try juristic problems thereby without
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believing ourselves competent to lay out a social

and political and legal chart for all time. As the

Neo-Hegelians put it, we may discover and

formulate the jural postulates of the civilization

of the time and place without assuming that

those postulates are a complete and final picture

of ultimate law, by which it must be measured

for all time.

Social utilitarianism has stood in need of cor

rection both from psychology and from sociology.

It must be recognized that lawmaking and ad

judication are not in fact determined precisely

by a weighing of interests. In practice the pres

sure of wants, demands, desires, will warp the

actual compromises made by the legal system

this way or that. In order to maintain the gen

eral security we endeavor in every way to mini

mize this warping. But one needs only to look

below the surface of the law anywhere at any

time to see it going on, even if covered up by

mechanical devices to make the process appear

an absolute one and the result a predetermined

one. We may not expect that the compromises
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made and enforced by the legal order will always

and infallibly give effect to any picture we may

make of the nature or ends of the process of

making and enforcing them. Yet there will be

less of this subconscious warping if we have a

clear picture before us of what we are seeking to

do and to what end, and if we build in the image

thereof so far as we consciously build and shape

the law.

Difficulties arise chiefly in connection with

criteria of value. If we say that interests are to

be catalogued or inventoried, that they are then

to be valued, that those which are found to be of

requisite value are to be recognized legally and

given effect within limits determined by the

valuation, so far as inherent difficulties in effec

tive legal securing of interests will permit, the

question arises at once, How shall we do this

work of valuing? Philosophers have devoted

much ingenuity to the discovery of some method

of getting at the intrinsic importance of various

interests, so that an absolute formula may be

reached in accordance wherewith it may be as-
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sured that the weightier interests intrinsically

shall prevail. But I am skeptical as to the possi

bility of an absolute judgment. We are con

fronted at this point by a fundamental question

of social and political philosophy. I do not

believe the jurist has to do more than recognize

the problem and perceive that it is presented to

him as one of securing all social interests so far

as he may, of maintaining a balance or harmony

among them that is compatible with the securing

of all of them. The last century preferred the

general security. The present century has shown

many signs of preferring the individual moral

and social life. I doubt whether such preferences

can maintain themselves.

Social utilitarians would say, weigh the several

interests in terms of the end of law. But have we

any given to us absolutely? Is the end of law

anything less than to do whatever may be

achieved thereby to satisfy human desires? Are

the limits any other than those imposed by the

tools with which we work, whereby we may lose

more than we gain, if we attempt to apply them
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in certain situations? If so, there is always a

possibility of improved tools. The Greek philoso

pher who said that the only possible subjects of

lawsuit were "insult, injury and homicide," was

as dogmatic as Herbert Spencer, who conceived

of sanitary laws and housing laws in our large

cities as quite outside the domain of the legal

order. Better legal machinery extends the field

of legal effectiveness as better machinery has ex

tended the field of industrial effectiveness. I do

not mean that the law should interfere as of

course in every human relation and in every

situation where some one chances to think a social

want may be satisfied thereby. Experience has

shown abundantly how futile legal machinery

may be in its attempts to secure certain kinds

of interests. What I do say is, that if in any field

of human conduct or in any human relation the

law, with such machinery as it has, may satisfy

a social want without a disproportionate sacri

fice of other claims, there is no eternal limitation

inherent in the nature of things, there are no

97



THE END OF LAW

bounds imposed at creation, to stand in the way

of its doing so.

Let us apply some of the other theories which

are now current. The Neo-Hegelians say: Try

the claims in terms of civilization, in terms of

the development of human powers to the most

of which they are capable the most complete

human mastery of nature, both human nature

and external nature. The Neo-Kantians say: Try

them in terms of a community of free-willing

men as the social ideal. Duguit says: Try them

in terms of social interdependence and social

function. Do they promote or do they impede

social interdependence through similarity of

interest and division of labor? In these formulas

do we really get away from the problem of a

balance compatible with maintaining all the

interests, with responding to all the wants and

claims, which are involved in civilized social

existence?

For the purpose of understanding the law of

today I am content with a picture of satisfying

as much of the whole body of human wants as
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we may with the least sacrifice. I am content to

think of law as a social institution to satisfy

social wants the claims and demands involved

in the existence of civilized society by giving

effect to as much as we may with the least sacri

fice, so far as such wants may be satisfied or

such claims given effect by an ordering of human

conduct through politically organized society.

For present purposes I am content to see in legal

history the record of a continually wider recog

nizing and satisfying of human wants or claims

or desires through social control; a more embrac

ing and more effective securing of social inter

ests; a continually more complete and effective

elimination of waste and precluding of friction in

human enjoyment of the goods of existence in

short, a continually more efficacious social

engineering.
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Ill

The Application of Law

HREE steps are involved in the adjudi

cation of a controversy according to law:

(i) Finding the law, ascertaining which of the

many rules in the legal system is to be applied,

or, if none is applicable, reaching a rule for the

cause (which may or may not stand as a rule

for subsequent cases) on the basis of given ma

terials in some way which the legal system

points out; (2) interpreting the rule so chosen

or ascertained, that is, determining its meaning

as it was framed and with respect to its intended

scope; (3) applying to the cause in hand the

rule so found and interpreted. In the past these

have been confused under the name of interpre

tation. It was assumed that the function of the

judge consisted simply in interpreting an authori

tatively given rule of wholly extra-judicial origin

by an exact process of deducing its logically
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implied content and in mechanically applying

the rule so given and interpreted. This assump

tion has its origin in the stage of the strict law in

the attempt to escape from the overdetail on

the one hand, and the vague sententiousness on

the other hand, which are characteristic of primi

tive law. For the most part primitive law is

made up of simple, precise, detailed rules for

definite narrowly defined situations. It has no

general principles. The first step toward a science

of law is the making of distinctions between what

comes within and what does not come within the

legal meaning of a rule. But a body of primitive

law also often contains a certain number of sen

tentious legal proverbs, put in striking form so

as to stick in the memory, but vague in their

content. The strict law by means of a conception

of results obtained inevitably from fixed rules

and undeviating remedial proceedings seeks relief

from the uncertainty inherent in the finding of

a larger content for overdetailed special rules

through differentiation of cases and the applica

tion of legal proverbial sayings through the
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"equity of the tribunal." It conceives of applica

tion of law as involving nothing but a mechanical

fitting of the case with the strait-jacket of rule

or remedy. The inevitable adjustments and ex-

tendings and limitations, which an attempt to

administer justice in this way must involve, are

covered up by a fiction of interpretation in order

to maintain the general security.

Philosophical rationalizing of the attempt to

avoid the overpersonal administration of justice

incident to the partial reversion to justice with

out law in the stage of equity and natural law,

reinforced the assumption that judicial applica

tion of law was a mechanical process and was

but a phase of interpretation. In the eighteenth

century it was given scientific form in the theory

of separation of powers. The legislative organ

made laws. The executive administered them.

The judiciary applied them to the decision of

controversies. It was admitted in Anglo-Ameri

can legal thinking that courts must interpret in

order to apply. But the interpretation was taken

not to be in any wise a lawmaking and the appli-
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cation was taken not to involve any administra

tive element and to be wholly mechanical. On the

Continent interpretation so as to make a binding

rule for future cases was deemed to belong only

to the legislator. The maturity of law was not

willing to admit that judge or jurist could make

anything. It was not the least service of the

analytical jurisprudence of the last century to

show that the greater part of what goes by the

name of interpretation in this way of thinking is

really a lawmaking process, a supplying of new

law where no rule or no sufficient rule is at hand.

"The fact is," says Gray most truly, "that the

difficulties of so-called interpretation arise when

the legislature has had no meaning at all; when

the question which is raised on the statute never

occurred to it; when what the judges have to do

is, not to determine what the legislature did

mean on a point which was present to its mind,

but to guess what it would have intended on a

point not present to its mind had the point been

present." The attempt to maintain the separation

of powers by constitutional prohibitions has
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pointed to the same lesson from another side.

Lawmaking, administration and adjudication

cannot be rigidly fenced off one from the other

and turned over each to a separate agency as its

exclusive field. There is rather a division of

labor as to typical cases and a practical or his

torical apportionment of the rest.

Finding the law may consist merely in laying

hold of a prescribed text of a code or statute.

In that event the tribunal must proceed to deter

mine the meaning of the rule and to apply it.

But many cases are not so simple. More than

one text is at hand which might apply; more

than one rule is potentially applicable, and the

parties are contending which shall be made the

basis of a decision. In that event the several rules

must be interpreted in order that intelligent

selection may be made. Often the genuine inter

pretation of the existing rules shows that none is

adequate to cover the case and that what is in

effect, if not in theory, a new one must be sup

plied. Attempts to foreclose this process by

minute, detailed legislation have failed signally,
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as, for example, in the overgrown code of civil

procedure in New York. Providing of a rule by

which to decide the cause is a necessary element

in the determination of a large proportion of the

causes that come before our higher tribunals, and

it is often because a rule must be provided that

the parties are not content to abide the decision

of the court of first instance.

Cases calling for genuine interpretation are

relatively few and simple. Moreover genuine in

terpretation and lawmaking under the guise of

interpretation run into one another. In other

words, the judicial function and the legislative

function run into one another. It is the function

of the legislative organ to make laws. But from

the nature of the case it cannot make laws so

complete and all-embracing that the judicial

organ will not be obliged to exercise a certain

lawmaking function also. The latter will rightly

consider this a subordinate function. It will take

it to be one of supplementing, developing and

shaping given materials by means of a given

technique. None the less it is a necessary part of
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judicial power. Pushed to the extreme that re

gards all judicial lawmaking as unconstitutional

usurpation, our political theory, a philosophical

classification made over by imperfect generaliza

tion from the British constitution as it was in the

seventeenth century, has served merely to in

trench in the professional mind the dogma of the

historical school, that legislative lawmaking is a

subordinate function and exists only to supple

ment the traditional element of the legal system

here and there and to set the judicial or juristic

tradition now and then in the right path as to

some particular item where it had gone astray.

In Anglo-American law we do not think of

analogical development of the traditional ma

terials of the legal system as interpretation. In

Roman-law countries, where the law is made up

of codes supplemented and explained by the codi

fied Roman law of Justinian and modern usage

on the basis thereof, which stands as the common

law, it seems clear enough that analogical appli

cation whether of a section of the code or of a

text of the Roman law is essentially the same
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process. Both are called interpretation. As our

common law is not in the form of authoritative

texts, the nature of the process that goes on when

a leading case is applied by analogy, or limited

in its application, or distinguished, is concealed.

It does not seem on the surface to be the same

process as when a text of the Digest is so applied

or limited or distinguished. Hence it has been

easy for us to assume that courts did no more

than genuinely interpret legislative texts and de

duce the logical content of authoritatively estab

lished traditional principles. It has been easy to

accept a political theory, proceeding on the

dogma of separation of powers, and to lay down

that courts only interpret and apply, that all

making of law must come from the legislature,

that courts must "take the law as they find it,"

as if they could always find it ready-made for

every case. It has been easy also to accept a

juristic theory that law cannot be made; that it

may only be found, and that the process of

finding it is a matter purely of observation and

logic, involving no creative element. If we really
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believed this pious fiction, it would argue little

faith in the logical powers of the bench in view

of the diversity of judicially asserted doctrines

on the same point which so frequently exist in

our case law and the widely different opinions of

our best judges with respect to them. As inter

pretation is difficult, when it is difficult, just be

cause the legislature had no actual intent to

ascertain, so the finding of the common law on a

new point is difficult because there is no rule of

law to find. The judicial and the legislative func

tions run together also in judicial ascertainment

of the common law by analogical application of

decided cases.

As interpretation on the one side runs into

lawmaking and so the judicial function runs into

the legislative function, on the other side inter

pretation runs into application and so the judicial

function runs into the administrative or execu

tive. Typically judicial treatment of a contro

versy is a measuring of it by a rule in order to

reach a universal solution for a class of causes of

which the cause in hand is but an example.
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Typically administrative treatment of a situation

is a disposition of it as a unique occurrence, an

individualization whereby effect is given to its

special rather than to its general features. But

administration cannot ignore the universal as

pects of situations without endangering the

general security. Nor may judicial decision ignore

their special aspects and exclude all individuali

zation in application without sacrificing the

social interest in the individual life through

making justice too wooden and mechanical. The

idea that there is no administrative element in

the judicial decision of causes and that judicial

application of law should be a purely mechanical

process goes back to Aristotle's Politics. Writing

before a strict law had developed, in what may

be called the highest point of development of

primitive law, when the personal character and

feelings for the time being of kings or magistrates

or dicasts played so large a part hi the actual

workings of legal justice, Aristotle sought relief

through a distinction between the administrative

and the judicial. He conceived that discretionwas
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an administrative attribute. In administration re

gard was to be had to times and men and special

circumstances. The executive was to use a wise

discretion in adjusting the machinery of govern

ment to actual situations as they arose. On the

other hand, he conceived that a court should have

no discretion. To him the judicial office was a

Procrustean one of fitting each case to the legal

bed, if necessary by a surgical operation. Such a

conception met the needs of the strict law. In a

stage of legal maturity it was suited to the

Byzantine theory of law as the will of the em

peror and of the judge as the emperor's delegate

to apply and give effect to that will. In the

Middle Ages it had a sufficient basis in authority

and in the needs of a period of strict law. Later

it fitted well into the Byzantine theory of law-

making which French publicists adopted and

made current in the seventeenth and eighteenth

centuries. In the United States it seemed to be

required by our constitutional provisions for a

separation of powers. But in practice it has

broken down no less completely than the analo-
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gous idea of entire separation of the judicial

from the lawmaking function.

Almost all of the problems of jurisprudence

come down to a fundamental one of rule and dis

cretion, of administration of justice by law and

administration of justice by the more or less

trained intuition of experienced magistrates.

Controversies as to the nature of law, whether

the traditional element or the imperative element

of legal systems is the typical law, controversies

as to the nature of lawmaking, whether the law

is found by judicial empiricism or made by con

scious legislation, and controversies as to the

bases of law's authority, whether in reason and

science on the one hand or in command and

sovereign will on the other hand, get their sig

nificance from their bearing upon this question.

Controversies as to the relation of law and

morals, as to the distinction of law and equity,

as to the province of the court and of the jury, as

to fixed rule or wide judicial power in procedure,

and as to judicial sentence and administrative

individualization in punitive justice are but
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forms of this fundamental problem. This is not

the place to discuss that problem. Suffice it to

say that both are necessary elements in the ad

ministration of justice and that instead of elimi

nating either, we must partition the field between

them. But it has been assumed that one or the

other must govern exclusively, and there has

been a continual movement in legal history back

and forth between wide discretion and strict de

tailed rule, between justice without law, as it

were, and justice according to law. The power

of the magistrate has been a liberalizing agency

in periods of growth. In the stage of equity and

natural law, a stage of infusion of moral ideas

from without into the law, the power of the

magistrate to give legal force to his purely moral

ideas was a chief instrument. Today we rely

largely upon administrative boards and commis

sions to give legal force to ideas which the law

ignores. On the other hand rule and form with

no margin of application have been the main

reliance of periods of stability. The strict law

sought to leave nothing to the judge beyond
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seeing whether the letter had been complied with.

The nineteenth century abhorred judicial dis

cretion and sought to exclude the administrative

element from the domain of judicial justice. Yet

a certain field of justice without law always re

mained and by one device or another the balance

of the supposedly excluded administrative ele

ment was preserved.

In the strict law individualization was to be

excluded by hard and fast mechanical procedure.

In practice this procedure was corrected and the

balance between rule and discretion, between the

legal and the administrative, was restored by

fictions and by an executive dispensing power.

Roman equity has its origin in the imperium of

the praetor his royal power to dispense with the

strict law in particular situations. Also English

equity has its origin in the royal power of dis

cretionary application of law and dispensing with

law in particular cases, misuse of which as a

political institution was one of the causes of the

downfall of the Stuarts. Thus we get a third

agency for restoring the balance in the form of
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systematic interposition of praetor or chancellor

on equitable grounds, leading to a system of

equity. Carried too far in the stage of equity and

natural law, overdevelopment of the administra

tive element brings about a reaction and in the

maturity of law individualization is pushed to

the wall once more. Yet this elimination of the

administrative takes place more in theory and in

appearance than in reality. For justice comes to

be administered in large measure through the

application of legal standards which admit of a

wide margin for the facts of particular cases, and

the application of these standards is committed

to laymen or to the discretion of the tribunal.

Moreover a certain judicial individualization

goes on. Partly this takes the form of a margin

of discretionary application of equitable reme

dies, handed down from the stage of equity and

natural law. Partly it takes the form of ascertain

ment of the facts with reference to the legal re

sult desired in view of the legal rule or of choice

between competing rules in effect covering the

same ground, although nominally for distinct
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situations. In other words, a more subtle fiction

does for the maturity of law what is done for the

strict law by its relatively crude procedural

fictions.

Of these five agencies for preserving the ad

ministrative element in judicial justice, in

periods when legal theory excludes it, two call

for special consideration.

It is usual to describe law as an aggregate of

rules. But unless the word rule is used in so

wide a sense as to be misleading, such a defini

tion, framed with reference to codes or by jurists

whose eyes were fixed upon the law of property,

gives an inadequate picture of the manifold com

ponents of a modern legal system. Rules, that is,

definite, detailed provisions for definite, detailed

states of fact, are the main reliance of the be

ginnings of law. In the maturity of law they are

employed chiefly in situations where there is

exceptional need of certainty in order to uphold

the economic order. With the advent of legal

writing and juristic theory in the transition from

the strict law to equity and natural law, a second
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element develops and becomes a controlling

factor in the administration of justice. In place

of detailed rules precisely determining what shall

take place upon a precisely detailed state of

facts, reliance is had upon general premises for

judicial and juristic reasoning. These legal prin

ciples, as we call them, are made use of to supply

new rules, to interpret old ones, to meet new

situations, to measure the scope and application

of rules and standards and to reconcile them

when they conflict or overlap. Later, when juris

tic study seeks to put the materials of the law

in order, a third element develops, which may be

called legal conceptions. These are more or less

exactly denned types, to which we refer cases or

by which we classify them, so that when a state

of facts is classified we may attribute thereto the

legal consequences attaching to the type. All of

these admit of mechanical or rigidly logical

application. A fourth element, however, which

plays a great part in the everyday administration

of justice, is of quite another character.

Legal standards of conduct appear first in
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Roman equity. In certain cases of transactions or

relations involving good faith, the formula was

made to read that the defendant was to be con

demned to that which in good faith he ought to

give or do for or render to the plaintiff. Thus the

judge had a margin of discretion to determine

what good faith called for and in Cicero's time

the greatest lawyer of the day thought these

actiones bonae fidei required a strong judge be

cause of the dangerous power which they allowed

him. From this procedural device, Roman

lawyers worked out certain standards or meas

ures of conduct, such as what an upright and

diligent head of a family would do, or the way in

which a prudent and diligent husbandman would

use his land. In similar fashion English equity

worked out a standard of fair conduct on the

part of a fiduciary. Later the Anglo-American

law of torts worked out, as a measure for those

who are pursuing some affirmative course of con

duct, the standard of what a reasonable, pru

dent man would do under the circumstances.

Also the law of public utilities worked out stan-
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dards of reasonable service, reasonable facilities,

reasonable incidents of the service and the like.

In all these cases the rule is that the conduct of

one who acts must come up to the requirements

of the standard. Yet the significant thing is not

the fixed rule but the margin of discretion in

volved in the standard and its regard for the cir

cumstances of the individual case. For three

characteristics may be seen in legal standards:

(i) They all involve a certain moral judgment

upon conduct. It is to be "fair," or "conscien

tious," or "reasonable," or "prudent," or "dili

gent." (2) They do not call for exact legal

knowledge exactly applied, but for common

sense about common things or trained intuition

about things outside of everyone's experience.

(3) They are not formulated absolutely and

given an exact content, either by legislation or

by judicial decision, but are relative to times and

places and circumstances and are to be applied

with reference to the facts of the case in hand.

They recognize that within the bounds fixed each

case is to a certain extent unique. In the reaction
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from equity and natural law, and particularly in

the nineteenth century, these standards were dis

trusted. Lord Camden's saying that the discre

tion of a judge was "the law of tyrants," that it

was different in different men, was "casual" and

dependent upon temperament, has in it the

whole spirit of the maturity of law. American

state courts sought to turn the principles by

which the chancellors were wont to exercise their

discretion into hard and fast rules of jurisdiction.

They sought to reduce the standard of reason

able care to a set of hard and fast rules. If one

crossed a railroad, he must "stop, look and

listen." It was negligence per se to get on or off

a moving car, to have part of the body pro

truding from a railroad car, and the like. Also

they sought to put the duties of public utilities

in the form of definite rules with a detailed,

authoritatively fixed content. All these attempts

to do away with the margin of application in

volved in legal standards broke down. The chief

result was a reaction in the course of which

many states turned over all questions of negli-
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gence to juries, free even from effective advice

from the bench, while many other jurisdictions

have been turning over subject after subject to

administrative boards and commissions to be

dealt with for a season without law. In any

event, whether the standard of due care in an

action for negligence is applying by a jury, or

the standard of reasonable facilities for trans

portation is applying by a public service com

mission, the process is one of judging of the

quality of a bit of conduct under its special cir

cumstances and with reference to ideas of fair

ness entertained by the layman or the ideas of

what is reasonable entertained by the more or

less expert commissioner. Common sense, experi

ence and intuition are relied upon, not technical

rule and scrupulously mechanical application.

We are familiar with judicial individualization

in the administration of equitable remedies.

Another form, namely, individualization through

latitude of application under the guise of choice

or -ascertainment of a rule, is concealed by the

fiction of the logical completeness of the legal
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system and the mechanical, logical infallibility

of the logical process whereby the predetermined

rules implicit in the given legal materials are

deduced and applied. To a large and apparently

growing extent the practice of our application of

law has been that jurors or courts, as the case

may be, take the rules of law as a general guide,

determine what the equities of the cause demand,

and contrive to find a verdict or render a judg

ment accordingly, wrenching the law no more

than is necessary. Many courts today are sus

pected of ascertaining what the equities of a con

troversy require, and then raking up adjudicated

cases to justify the result desired. Often formulas

are conveniently elastic so that they may or may

not apply. Often rules of contrary tenor overlap,

leaving a convenient no-man's-land wherein

cases may be decided either way according to

which rule the court chooses in order to reach a

result arrived at on other grounds. Occasionally

a judge is found who acknowledges frankly that

he looks chiefly at the ethical situation between
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the parties and does not allow the law to inter

fere therewith beyond what is inevitable.

Thus we have in fact a crude equitable appli

cation, a crude individualization, throughout the

field of judicial administration of justice. It is

assumed by courts more widely than we suspect,

or at least, more widely than we like to acknowl

edge. Ostensibly there is no such power. But

when one looks beneath the surface of the law

reports, the process reveals itself under the name

of "implication" or in the guise of two lines of

decisions of the same tribunal upon the same

point from which it may choose at will, or in the

form of what have been termed "soft spots" in

the law spots where the lines are so drawn by

the adjudicated cases that the court may go

either way as the ethical exigencies of the special

circumstances of the case in hand may require,

with no apparent transgression of what purport

to be hard and fast rules. Such has been the

result of attempts to exclude the administrative

element in adjudication. In theory there is no

such thing except with respect to equitable
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remedies, where it exists for historical reasons.

In practice there is a great deal of it, and that

in a form which is unhappily destructive of cer

tainty and uniformity. Necessary as it is, the

method by which we attain a needed individuali-

zation is injurious to respect for law. If the

courts do not respect the law, who will? There is

no exclusive cause of the current American atti

tude toward the law. But judicial evasion and

warping of the law, in order to secure in practice

a freedom of judicial action not conceded in

theory, is certainly one cause. We need a theory

which recognizes the administrative element as a

legitimate part of the judicial function and in

sists that individualization in the application of

legal precepts is no less important than the con

tents of those precepts themselves.

Three theories of application of law obtain in

the legal science of today. The theory which has

the largest following among practitioners and in

dogmatic exposition of the law is analytical. It

assumes a complete body of law with no gaps

and no antinomies, given authority by the state
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at one stroke and so to be treated as if every

item was of the same date as every other. If the

law is in the form of a code, its adherents apply

the canons of genuine interpretation and ask

what the several code provisions mean as they

stand, looked at logically rather than histori

cally. They endeavor to find the pre-appointed

code pigeonhole for each concrete case, to put

the case in hand into it by a purely logical

process and to formulate the result in a judg

ment. If the law is in the form of a body of

reported decisions, they assume that those de

cisions may be treated as if all rendered at the

same time and as containing implicitly whatever

is necessary to the decision of future causes

which they do not express. They may define con

ceptions or they may declare principles. The

logically predetermined decision is contained in

the conception to which the facts are referred or

involved in the principle within whose scope the

facts fall. A purely logical process, exactly

analogous to genuine interpretation of a legisla

tive rule, will yield the appropriate conception

124



THE APPLICATION OF LAW

from given premises or discover the appropriate

principle from among those which superficially

appear to apply. Application is merely formula

tion in a judgment of the result obtained by

analysis of the case and logical development of

the premises contained in the reported decisions.

Among teachers a historical theory has the

larger following. If the law is in the form of a

code, the code provisions are assumed to be in

the main declaratory of the law as it previously

existed; the code is regarded as a continuation

and development of pre-existing law. All exposi

tion of the code and of any provision thereof

must begin by an elaborate inquiry into the pre

existing law and the history and development of

the competing juristic theories among which the

framers of the code had to choose. If the law is

in the form of a body of reported decisions, the

later decisions are regarded as but declaring and

illustrating the principles to be found by his

torical study of the older ones; as developing

legal conceptions and principles to be found by

historical study of the older law. Hence all ex-
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position must begin with an elaborate historical

inquiry in which the idea that has been unfold

ing in the course of judicial decision is revealed

and the lines are disclosed along which legal

development must move. But when the content of

the applicable legal precept is discovered in these

ways, the method of applying it in no way differs

from that which obtains under the analytical

theory. The process of application is assumed to

be a purely logical one. Do the facts come within

or fail to come within the legal precept? This is

the sole question for the judge. When by his

torical investigation he has found out what the

rule is, he has only to fit it to just and unjust

alike.

Analytical and historical theories of applica

tion of law thus seek to exclude the administra

tive element wholly and their adherents resort to

fictions to cover up the judicial individualiza-

tion which none the less obtains in practice or

else ignore it, saying that it is but a result of the

imperfect constitution of tribunals or of the

ignorance or sloth of those who sit therein. The
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latter explanation is no more satisfying than the

fictions, and a new theory has sprung up of late

in Continental Europe which may be under

stood best by calling it the equitable theory,

since the methods of the English Chancellor had

much to do with suggesting it. To the adherents

of this theory the essential thing is a reasonable

and just solution of the individual controversy.

They conceive of the legal precept, whether legis

lative or traditional, as a guide to the judge, lead

ing him toward the just result. But they insist

that within wide limits he should be free to

deal with the individual case so as to meet the

demands of justice between the parties and ac

cord with the reason and moral sense of ordinary

men. They insist that application of law is not

a purely mechanical process. They contend that

it involves not logic only but moral judgments

as to particular situations and courses of con

duct in view of the special circumstances which

are never exactly alike. They insist that such

judgments involve intuitions based upon experi

ence and are not to be expressed in definitely
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formulated rules. They argue that the cause is

not to be fitted to the rule but the rule to the

cause.

Much that has been written by advocates of

the equitable theory of application of law is

extravagant. As usually happens, in reaction

from theories going too far in one direction this

theory has gone too far in the other. The last

century would have eliminated individualization

of application. Now, as in the sixteenth- and

seventeenth-century reaction from the strict law,

come those who would have nothing else; who

would turn over the whole field of judicial justice

to administrative methods. If we must choose, if

judicial administration of justice must of neces

sity be wholly mechanical or else wholly admin

istrative, it was a sound instinct of lawyers in

the maturity of law that led them to prefer the

former. Only a saint, such as Louis IX under the

oak at Vincennes, may be trusted with the wide

powers of a judge restrained only by a desire for

just results in each case to be reached by taking

the law for a general guide. And St. Louis did
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not have the crowded calendars that confront the

modern judge. But are we required to choose?

May we not learn something from the futility of

all efforts to administer justice exclusively by

either method? May we not find the proper field

of each by examining the means through which

in fact we achieve an individualization which we

deny in theory, and considering the cases in

which those means operate most persistently and

the actual administration of justice most obsti

nately refuses to become as mechanical in prac

tice as we expect it to be in theory?

In Anglo-American law today there are no

less than seven agencies for individualizing the

application of law. We achieve an individualiza

tion in practice: (i) through the discretion of

courts in the application of equitable remedies;

(2) through legal standards applied to conduct

generally when injury results and also to certain

relations and callings; (3) through the power of

juries to render general verdicts; (4) through

latitude of judicial application involved in find

ing the law; (5) through devices for adjusting
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penal treatment to the individual offender; (6)

through informal methods of judicial administra

tion in petty courts, and (7) through adminis

trative tribunals. The second and fourth have

been considered. Let us look for a moment at

the others.

Discretion in the exercise of equitable remedies

is an outgrowth of the purely personal interven

tion in extraordinary cases on grounds that ap

pealed to the conscience of the chancellor in

which equity jurisdiction has its origin. Some

thing of the original flavor of equitable inter

position remains in the doctrine of personal bar

to relief, and in the ethical quality of some of

the maxims which announce policies to be pur

sued in the exercise of the chancellor's powers.

But it was possible for the nineteenth century to

reconcile what remained of the chancellor's dis

cretion with its mode of thinking. Where the

plaintiff's right was legal but the legal remedy

was not adequate to secure him in what the legal

right entitled him to claim, equity gave a con

current remedy supplementing the strict law. As
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the remedy in equity was supplementary and

concurrent, in case the chancellor in his discre

tion kept his hands off, as he would if he felt

that he could not bring about an equitable result,

the law would still operate. The plaintiff's right

was in no wise at the mercy of anyone's discre

tion. He merely lost an extraordinary and sup

plementary remedy and was left to the ordinary

course of the law. Such was the orthodox view of

the relation of law and equity. Equity did not

alter a jot or tittle of the law. It was a remedial

system alongside of the law, taking the law for

granted and giving legal rights greater efficacy

in certain situations. But take the case of a

"hard bargain," where the chancellor in his dis

cretion may deny specific performance. In Eng

land and in several states the damages at law do

not include the value of the bargain where the

contract is for the sale of land. Hence unless

specific performance is granted, the plaintiff's

legal right is defeated. It is notorious that bar

gains appeal differently to different chancellors

in this respect. In the hands of some the doctrine
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as to hard bargains has a tendency to become

wooden, as it were. There is a hard and fast rule

that certain bargains are "hard" and that equity

will not enforce them. In states where the value

of the bargain may be recovered at law, it may

well be sometimes that the bargain might as

well be enforced in equity, if it is not to be can

celled. But the chancellor is not unlikely to wash

his hands of a hard case, saying that the court

of law is more callous; let that court act, al

though that court is the same judge with another

docket before him. In other hands, the doctrine

tends to become ultro-ethical and to impair the

security of transactions. In other words, the

margin of discretion in application of equi

table remedies tends on the one hand to dis

appear through crystallization of the principles

governing its exercise into rigid rules, or on the

other hand, to become overpersonal and uncer

tain and capricious. Yet as one reads the reports

attentively he cannot doubt that in action it is

an important engine of justice; that it is a
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needed safety valve in the working of our legal

system.

At common law the chief reliance for indi

vidualizing the application of law is the power of

juries to render general verdicts, the power to

find the facts in such a way as to compel a

different result from that which the legal rule

strictly applied would require. In appearance

there has been no individualization. The judg

ment follows necessarily and mechanically from

the facts upon the record. But the facts found

were found in order to reach the result and are

by no means necessarily the facts of the actual

case. Probably this power alone made the

common law of master and servant tolerable in

the last generation. Yet exercise of this power,

with respect to which, as Lord Coke expressed

it, "the jurors are chancellors," has made the jury

an unsatisfactory tribunal in many classes of

cases. It is largely responsible for the practice of

repeated new trials which makes the jury a most

expensive tribunal. The crude individualization

achieved by juries, influenced by emotional ap-
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peals, prejudice and the peculiar personal ideas

of individual jurors, involves quite as much in

justice at one extreme as mechanical application

of law by judges at the other extreme. Indeed the

unchecked discretion of juries, which legislation

has brought about in some jurisdictions, is worse

than the hobbled court and rigid mechanical

application of law from which it is a reaction.

Our administration of punitive justice is full

of devices for individualizing the application of

criminal law. Our complicated machinery of

prosecution involves a great series of mitigating

agencies whereby individual offenders may be

spared or dealt with leniently. Beginning at the

bottom there is the discretion of the police as to

who and what shall be brought to the judicial

mill. Next are the wide powers of our prosecuting

officers who may ignore offences or offenders,

may dismiss proceedings in their earlier stages,

may present them to grand juries in such a way
that no indictment results, or may enter a nolle

prosequi after indictment. Even if the public

prosecutor desires to prosecute, the grand jury
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may ignore the charge. If the cause comes to

trial, the petit jury may exercise a dispensing

power by means of a general verdict. Next comes

judicial discretion as to sentence, or in some

jurisdictions, assessment of punishment by the

discretion of the trial jury. Upon these are

superposed administrative parole or probation

and executive power to pardon. The lawyer-

politician who practices in the criminal courts

knows well how to work upon this complicated

machinery so as to enable the professional

criminal to escape as well as those or even in

stead of those for whom these devices were in

tended. They have been developed to obviate

the unhappy results of a theory which would

have made the punishment mechanically fit the

crime instead of adjusting the penal treatment to

the criminal. Here, as elsewhere, the attempt to

exclude the administrative element has brought

about back-handed means of individualization

which go beyond the needs of the situation and

defeat the purposes of the law.

Even more striking is the recrudescence of
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personal government, by way of reaction from

an extreme of government of laws and not of

men, which is involved in the setting up of

administrative tribunals on every hand and for

every purpose. The regulation of public utilities,

apportionment of the use of the water of running

streams among different appropriators, work

men's compensation, the actual duration and na

ture of punishment for crime, admission to and

practice of professions and even of trades, the

power to enter or to remain in the country,

banking, insurance, unfair competition and re

straint of trade, the enforcement of factory laws,

of pure food laws, of housing laws and of laws

as to protection from fire and the relation of

principal and agent, as between farmers and

commission merchants, are but some of the sub

jects which the living law, the law in action, is

leaving to executive justice in administrative

tribunals. To some extent this is required by

the increasing complexity of the social order

and the minute division of labor which it in

volves. Yet this complexity and this division of
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labor developed for generations in which the

common-law jealousy of administration was

dominant. Chiefly our revival of executive jus

tice in the present century is one of those rever

sions to justice without law which are perennial

in legal history. As in the case of like reversions

in the past it is the forerunner of growth. It is

the first form of reaction from the overrigid

application of law in a period of stability. A bad

adjustment between law and administration and

cumbrous, ineffective and unbusinesslike legal

procedure, involving waste of time and money in

the mere etiquette of justice, are doing in our

time what like conditions did in English law in

the middle of the sixteenth century.

If we look back at the means of individualiz

ing the application of law which have developed

in our legal system, it will be seen that almost

without exception they have to do with cases

involving the moral quality of individual conduct

or of the conduct of enterprises, as distin

guished from matters of property and of com

mercial law. Equity uses its powers of indi-
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vidualizing to the best advantage in connection

with the conduct of those in whom trust and

confidence have been reposed. Legal standards

are used chiefly in the law of torts, in the law of

public utilities and in the law as to fiduciary

relations. Jury lawlessness is an agency of

justice chiefly in connection with the moral

quality of conduct where the special circum

stances exclude that "intelligence without pas

sion" which, according to Aristotle, characterizes

the law. It is significant that in England today

the civil jury is substantially confined to cases

of defamation, malicious prosecution, assault and

battery and breach of promise of marriage.

Judicial individualization through choice of a

rule is most noticeable in the law of torts, hi the

law of domestic relations and in passing upon

the conduct of enterprises. The elaborate system

of individualization in criminal procedure has to

do wholly with individual human conduct. The

informal methods of petty courts are meant for

tribunals which pass upon conduct in the crowd

and hurry of our large cities. The administra-
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tive tribunals, which are setting up on every

hand, are most called for and prove most effective

as means of regulating the conduct of enter

prises.

A like conclusion is suggested when we look

into the related controversy as to the respective

provinces of common law and of legislation.

Inheritance and succession, definition of inter

ests in property and the conveyance thereof,

matters of commercial law and the creation,

incidents and transfer of obligations have proved

a fruitful field for legislation. In these cases the

social interest in the general security is the con

trolling element. But where the questions are

not of interests of substance but of the weighing

of human conduct and passing upon its moral

aspects, legislation has accomplished little. No

codification of the law of torts has done more

than provide a few significantly broad generali

zations. On the other hand, succession to prop

erty is everywhere a matter of statute law and

commercial law is codified or codifying through

out the world. Moreover the common law insists
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upon its doctrine of stare decisis chiefly in the

two cases of property and commercial law.

Where legislation is effective, there also mechani

cal application is effective and desirable. Where

legislation is ineffective, the same difficulties that

prevent its satisfactory operation require us to

leave a wide margin of discretion in application,

as in the standard of the reasonable man in our

law of negligence and the standard of the upright

and diligent head of a family applied by the

Roman law, and especially by the modern

Roman law, to so many questions of fault, where

the question is really one of good faith. All at

tempts to cut down this margin have proved

futile. May we not conclude that in the part of

the law which has to do immediately with con

duct complete justice is not to be attained by

the mechanical application of fixed rules? Is it

not clear that in this part of the administration

of justice the trained intuition and disciplined

judgment of the judge must be our assurance

that causes will be decided on principles of

reason and not according to the chance dictates
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of caprice, and that a due balance will be main

tained between the general security and the in

dividual human life?

Philosophically the apportionment of the field

between rule and discretion which is suggested

by the use of rules and of standards respectively

in modem law has its basis in the respective

fields of intelligence and intuition. Bergson tells

us that the former is more adapted to the in

organic, the latter more to life. Likewise rules,

where we proceed mechanically, are more

adapted to property and to business transactions,

and standards; where we proceed upon intuitions,

are more adapted to human conduct and to the

conduct of enterprises. According to him, intelli

gence is characterized by "its power of grasping

the general element in a situation and relating it

to past situations," and this power involves loss of

"that perfect mastery of a special situation in

which instinct rules." In the law of property and

in the law of commercial transactions it is pre

cisely this general element and its relation to

past situations that is decisive. The rule, me-
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chanically applied, works by repetition and pre

cludes individuality in results, which would

threaten the security of acquisitions and the

security of transactions. On the other hand, in

the handmade, as distinguished from the ma

chine-made product, the specialized skill of the

workman gives us something infinitely more

subtle than can be expressed in rules. In law

some situations call for the product of hands,

not of machines, for they involve not repetition,

where the general elements are significant, but

unique events, in which the special circum

stances are significant. Every promissory note

is like every other. Every fee simple is like

every other. Every distribution of assets re

peats the conditions that have recurred since

the Statute of Distributions. But no two cases

of negligence have been alike or ever will

be alike. Where the call is for individuality in

the product of the legal mill, we resort to stan

dards. And the sacrifice of certainty in so doing

is more apparent than actual. For the certainty
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attained by mechanical application of fixed rules

to human conduct has always been illusory.
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IV

Liability

AYSTEMATIST
who would fit the living

body of the law to his logical analytical

scheme must proceed after the manner of Pro-

.crustes. Indeed, this is true of all science. In life

phenomena are unique. The biologist of today

sometimes doubts whether there are species and

disclaims higher groups as more than con

veniences of study. "Dividing lines," said a

great American naturalist, "do not occur in

nature except as accidents." Organization and

system are logical constructions of the ex

pounder rather than in the external world ex

pounded. They are the means whereby we make

our experience of that world intelligible and

available. It is with no illusion, therefore, that I

am leading you to a juristic ultima Thule that I

essay a bit of systematic legal science on a philo-
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sophical basis. Even if it never attains a final

system in which the law shall stand fast forever,

the continual juristic search for the more inclu

sive order, the continual juristic struggle for a

simpler system that will better order and better

reconcile the phenomena of the actual adminis

tration of justice, is no vain quest. Attempts to

understand and to expound legal phenomena

lead to generalizations which profoundly affect

those phenomena, and criticism of those generali

zations, in the light of the phenomena they seek

to explain and to which they give rise, enables us

to replace them or modify them or supplement

them and thus to keep the law a growing instru

ment for achieving expanding human desires.

One of the stock questions of the science of

law is the nature and system and philosophical

basis of situations in which one may exact from

another that he "give or do or furnish some

thing" (to use the Roman formula) for the

advantage of the former. The classical Roman

lawyer, thinking in terms of natural law, spoke

of a bond or relation of right and law between
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them whereby the one might justly and legally

exact and the other was bound in justice and law

to perform. In modern times, thinking, whether

he knows it or not, in terms of natural rights

and by derivation of legal rights, the analytical

jurist speaks of rights in personal*. The Anglo-

American lawyer, thinking in terms of proce

dure, speaks of contracts and torts, using the

former term in a wide sense. If pressed, he may
refer certain enforceable claims to exact and

duties of answering to the exaction to a Roman

ist category of quasi-contract, satisfied to say

"quasi" because on analysis they do not comport

with his theory of contract, and to say "con

tract" because procedurally they are enforced

ex contractu. Pressed further, he may be willing

to add "quasi tort" for cases of common-law

liability without fault and workmen's compensa

tion "quasi" because there is no fault, "tort"

because procedurally the liability is given effect

ex delicto. But cases of duties enforceable either

ex contractu or ex delicto at the option of the

pleader and cases where the most astute pleader
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is hard pushed to choose have driven us to seek

something better.

Obligation, the Roman term, meaning the re

lation of the parties to what the analytical jurists

have called a right in personam is an exotic in

our law in that sense. Moreover the relation is

not the significant thing for systematic purposes,

as is shown by civilian tendencies in the phrases

"active obligation" and "passive obligation" to

extend the term from the relation to the capacity

or claim to exact and duty to answer to the

exaction. The phrase "right in personam" and its

co-phrase "right in rem" are so misleading in

their implications, as any teacher soon learns,

that we may leave them to the textbooks of

analytical jurisprudence. In this lecture, I shall

use the simple word "liability" for the situation

whereby one may exact legally and the other is

legally subjected to the exaction. Using the word

in that sense, I shall inquire into the philo

sophical basis of liability and the system of the

law on that subject as related to that basis.

Yellowplush said of spelling that every gentie-



LIABILITY

man was entitled to his own. We have no

authoritative institutional book of Anglo-Ameri

can law, enacted by sovereign authority, and

hence every teacher of law is entitled to his own

terminology.

So far as the beginnings of law had theories,

the first theory of liability was in terms of a

duty to buy off the vengeance of him to whom

an injury had been done whether by oneself or

by something in one's power. The idea is put

strikingly in the Anglo-Saxon legal proverb,

"Buy spear from side or bear it," that is, buy

off the feud or fight it out. One who does an

injury or stands between an injured person and

his vengeance, by protecting a kinsman, a child

or a domestic animal that has wrought an injury,

must compound for the injury or bear the ven

geance of the injured. As the social interest in

peace and order the general security in its

lowest terms comes to be secured more effec

tively by regulation and ultimate putting down

of the feud as a remedy, payment of compo

sition becomes a duty rather than a privilege,

148



LIABILITY

or in the case of injuries by persons or things in

one's power a duty alternative to a duty of sur

rendering the offending child or animal. The next

step is to measure the composition not in terms

of the vengeance to be bought off but in terms

of the injury. A final step is to put it in terms of

reparation. These steps are taken haltingly and

merge into one another, so that we may hear of a

"penalty of reparation." But the result is to turn

composition for vengeance into reparation for

injury. Thus recovery of a sum of money by way

of penalty for a delict is the historical starting

point of liability.

One's neighbor whom one had injured or who

had been injured by those whom one harbored

was not the only personality that might desire

vengeance in a primitive society. One might

affront the gods, and by one's impiety in so doing

might imperil the general security, since the

angered gods were not unlikely to hit out indis

criminately and to cast pestilence or hurl light

ning upon just and unjust alike in the community

which harbored the impious wrongdoer. Hence if,
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in making a promise, one called the gods to wit

ness it was needful that politically organized

society, taking over a field of social control

exercised by the priesthood, give a legal remedy

to the promisee lest he invoke the aid of the

gods and jeopardize the general security. Again

in making a promise one might call the people

or the neighborhood to witness and might affront

them by calling them to witness in vain. Here,

too, the peace was threatened and politically

organized society might give a remedy to the

promisee, lest he invoke the help of his fellow

citizens or his neighbors. A common case might

be one where a composition was promised in this

way for an injury not included in the detailed

tariff of compositions that is the staple of ancient

"codes." Another common case was where one

who held another's property for some temporary

purpose promised to return it. Such a case is

lending; for before the days of coined money,

the difference between lending a horse to go to

the next town and lending ten sheep to enable

the borrower to pay a composition is not per-
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ceptible. Thus another starting point of liability

is recovery of a thing certain, or what was origi

nally the same, a sum certain, promised in such

wise as to endanger the general security if the

promise is not carried out. In Roman law, the

condiction, which is the type of actions in per-

sonam, and thus the starting point historically

of rights in personam and of theories of obliga

tion, was at first a recovery of a thing certain

or a sum certain due upon a promise of this sort.

In juristic terms, the central idea of the be

ginnings of liability is duty to make composi

tion for or otherwise avert wrath arising from

the affronted dignity of some personality desir

ous of vengeance, whether an injured individual,

a god or a politically organized society. Greek

law and Roman law give the name of "insult" to

legally cognizable injury to personality. Insult

to a neighbor by injury to him or to one of his

household, insult to the gods by impious breach

of the promise they had witnessed, insult to the

people by wanton disregard of the undertaking

solemnly made in their presence, threatened the
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peace and order of society and called for legal

remedy.

Lawyers begin to generalize and to frame con

scious theories in the later part of the stage of

the strict law. At first these theories are analyti

cal rather than philosophical. The attempt is to

frame general formulas by which the rigid rules

of the strict law may be reconciled where they

overlap or conflict or may be distinguished in

their application where such overlapping or con

flict threatens. By this time, the crude begin

nings of liability in a duty to compound for

insult or affront to man or gods or people, lest

they be moved to vengeance, has developed into

liability to answer for injuries caused by oneself

or done by those persons or those things in one's

power, and liability for certain promises made hi

solemn form. Thus the basis of liability has be

come twofold. It rests on the one hand upon duty

to repair injury. It rests on the other hand upon

duty to carry out formal undertakings. It is

enough for this stage of legal development that

all cases of liability may be referred to these two
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types and that useful distinctions may be reached

therefrom. Consideration of why one should be

held to repair injury, and why he should be held

to formal undertakings, belongs to a later stage.

Juristic theory, beginning in the transition

from the strict law to the stage of equity or

natural law, becomes a force in the latter stage.

As the relations with which the law must deal

become more numerous and the situations calling

for legal treatment become more complicated, it

is no longer possible to have a simple, definite,

detailed rule for every sort of case that can come

before a tribunal, nor a fixed, absolute form for

every legal transaction. Hence, under the leader

ship of philosophical jurists, men turn to logical

development of the "nature" or ideal form of

situations and to ethical ideas of what "good

faith" or "good conscience" demands in par

ticular relations or transactions. The strict law,

relying on rule and form, took no account of in

tention as such. The words took effect quite

independently of the thought behind them. But

as lawyers began to reflect and to teach some-
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thing more than a class or professional tradition,

as they began to be influenced by philosophy to

give over purely mechanical methods and to

measure things by reason rather than by arbi

trary will, emphasis shifted from form to sub

stance; from the letter to the spirit and intent.

The statute was thought of as but the law

maker's formulation of a principle of natural

law. It was not the uerba that were efficacious,

as in the strict law, which had inherited the

primitive faith in the power of words and

thought of the legal formula as if it were a

formula of incantation possessing inherent magi

cal force. It was the ratio iuris, which transcended

words and formulas. So also the traditional rule

was not a magic formula discovered by our

fathers. It was a customary expression of a prin

ciple of natural law. Likewise the formal trans

action was not a bit of private magic employed

to conjure up legal liability. It was the clothing

in legally recognized vestments of an intention

to do what reason and good faith demand in a

given situation. When form and intention con-
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curred the promisor must answer for what he

undertook. When the form used did not express

or went beyond the intention or was the product

of an apparent but not a real intention, the

promisee was not to be enriched unjustly at the

promisor's expense on the sole basis of the form.

Moreover the duty was to be one of doing what

good faith demanded, not one of doing literally

and exactly what the letter of the undertaking

called for. And although there was no express

undertaking, there might be duties implied in

the relation or situation or transaction, viewed

as one of good faith, and one might be held to a

standard of action because an upright and dili

gent man, who was his own master, would so act.

Such is the mode of thinking in the classical

period of the Roman law and it is closely paral

leled by an independent development of juristic

thought in the rise of equity and the absorption

of the law merchant in our law.

It was easy to fit the two categories, delict and

formal undertaking, which had come down from

the strict law, into the new mode of thought. The
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typical delict required dolus intentional aggres

sion upon the personality or the substance of

another. Indeed Aquilian culpa, in which the

fault did not extend to intentional aggression, is

a juristic equitable development. Hence when the

legal was identified with the moral, and such

identification is a prime characteristic of this

stage, the significant thing in delict seemed to be

the moral duty to repair an injury caused by

wilful aggression. The legal precept was alienum

non laedere. Also the duty to perform an inten

tional undertaking seemed to rest on the inherent

moral quality of a promise that made it intrin

sically binding on an upright man. The legal

precept was suum cuique tribuere. Thus liability

seemed to flow from intentional action whether

in the form of aggression or in the form of agree

ment. The "natural" sources of liability were

delict and contract. Everything else was assimi

lated to one or the other of them. Liability with

out fault was quasi-delictal. Liability imposed

by good faith to prevent unjust enrichment was

quasi-contractual. The central idea had become
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one of the demands of good faith in view of

intentional action.

In the nineteenth century the conception of

liability as resting on intention was put in meta

physical rather than ethical form. Law was a

realization of the idea of liberty, and existed to

bring about the widest possible individual

liberty. Liberty was the free will in action.

Hence it was the business of the legal order to

give the widest effect to the declared will and

to impose no duties except in order to effectuate

the will or to reconcile the will of one with the

will of others by a universal law. What had been

a positive, creative theory of developing liability

on the basis of intention, became a negative, re

straining, one might say pruning, theory of no

liability except on the basis of intention. Lia

bility could flow only from culpable conduct or

from assumed duties. The abstract individual

will was the central point in the theory of lia

bility. If one was not actually culpable and yet

established legal precepts which were not to be

denied held him answerable, it was because he
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was "deemed" culpable, the historical legal lia

bility being the proof of culpability. If he had

not actually assumed a duty, and yet established

legal precepts which were not to be denied held

him to answer for it, this must be because he

had assumed some relation or professed some

calling in which an undertaking to that effect

was "implied" or had participated in some situa

tion in which it was "implied," the implication

being a deduction from the liability. The bases

of liability were culpable conduct and legal

transaction, and these came down to an ultimate

basis in will. The fundamental conception in

legal liability was the conception of an act of a

manifestation of the will in the external world.

Roman law and English law begin with a set

of what might be called nominate delicts or

nominate torts. In Roman law there were

jurtum (conversion), rapina (forcible conver

sion) and iniuria (wilful aggression upon per

sonality). All these involved dolus, i.e. inten

tional aggression. The lex Aquttia added damnum

iniuria datum (wrongful injury to property).
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Later there were added what might be called the

equitable delicts of dolus (fraud) and metus

(duress). Here also there was wilful aggression,

and the delict of dolus gets its name from the

intentional misleading that characterizes it in

Roman law as it does deceit in English law. In

damnum iniuria datum, a wider conception of

fault, as distinguished from intentional aggres

sion, grew up by juristic development, and

Aquilian cuLpa, that is, a fault causing injury to

property and therefore actionable on the analogy

of the lex Aquttia, furnished the model for the

modern law. All these may be fitted to the will

theory and modern systematic writers regularly

do so. But noxal liability for injury done by a

child or slave or domestic animal did not fit it,

nor did the liability of a master of a ship, an

innkeeper or a stable keeper to respond without

regard to fault. Liability for injury done by child

or slave or domestic animal was enforced in a

noxal action on the analogy of the action which

lay for the same injury if done by the defendant

in person. Hence procedurally it seemed liability
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for a delict involving intentional aggression, and

it was possible to say that there was fault in not

restraining the agency that did the injury, al

though no fault had to be shown nor could

absence of fault be shown as a defence. There

was fault because there was liability, for all lia

bility grew out of fault. Such treadings on the

tail of its own argument are very common in

legal reasoning. Likewise in the case of the abso

lute liability of the master of a ship, the inn

keeper and the stable keeper, the institutional

writers could say that they were at fault in not

having proper servants, although here also fault

need not be established by proof nor could want

of fault be made a defence. As procedurally these

liabilities arose in actions on the facts of par

ticular cases, the jurists at first lumped them

with many other forms of liability, which were

not in fact dependent on intention and were

enforced in actions in factum, as obligations aris

ing from the special facts of cases (obligationes

ex uariis causarum figuris). Later they were

called quasi-delictual obligations and they are so
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designated in the fourfold classification of the

Institutes. Buckland has remarked that in almost

all of the liabilities included under quasi-delict in

the Institutes there is liability at one's peril for

the act of another, especially for one's servant, as

in the noxal actions, the actio de deiectis et dif-

jusis (for things thrown or poured from build

ings upon a way) and the actio de recepto

against an innkeeper. In other words, in these

cases one was held without regard to fault for

injuries incidental to the conduct of certain

enterprises or callings and for failure to restrain

potentially injurious agencies which one main

tained.

Modern law has given up both the nominate

delicts and quasi-delict, as things of any signifi

cance. The French civil code made the idea of

Aquilian cidpa into a general theory of delictal

liability, saying, "Every act of man which causes

damage to another obliges him through whose

fault it happened to make reparation." In other

words, liability is to be based on an act, and it

must be a culpable act. Act, culpability, causa-

161



LIABILITY

tion, damage, were the elements. This simple

theory of liability for culpable causation of dam

age was accepted universally by civilians until

late in the nineteenth century and is still ortho

dox. Taken up by text writers on torts in the

last half of that century, it had much influence

in Anglo-American law. But along with this

generalization the French code preserved a lia

bility without fault, developed out of the noxal

actions, whereby parents and teachers may be

held for injuries by minors under their charge,

masters for injuries by their apprentices, em

ployers for injuries by employees and those in

charge of animals for injuries by such animals.

Also it provided an absolute liability for injury

by a res ruinosa, developed out of the Roman

cautio damni injecti. In the case of parents,

teachers and masters of apprentices, there is only

a presumption of fault. They may escape by

showing affirmatively that they were without

fault and that what happened could not have

been prevented by diligence on their part. In the

case of employers no excuse is admitted. The lia-
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bility is absolute. In the case of animals, fault

of the victim, inevitable accident and vis maior

may be shown affirmatively by way of defence.

In the case of a res ruinosa there is no presump

tion of fault. But if the structure fell or did

injury because of a defect of construction or

want of repair, the owner is liable absolutely and

may not show that he had no notice of the defect

and no reason to suspect it, or that it was not in

his power to prevent the structure from falling.

Thus it will be seen that French law came very

near to a logically consistent scheme of liability

for fault, and civil liability for fault only,

throughout the whole delictal field. Employer's

liability remained absolute, and liability for

animals but little short of absolute. For the rest

there was in certain cases an imposition of the

burden of proof that there had been no fault,

leaving the ultimate liability to rest upon a pre

sumed fault, if want of fault was not established.

None the less this, the most thoroughgoing at

tempt to make delictal liability flow exclusively

from culpability to make it a corollary of fault
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and of fault only fell short of complete attain

ment of its aim. Recent French authors do not

hesitate to say that the attempt must be given

over and that a new theory of civil delictal lia

bility must be worked out. Meanwhile the same

movement away from the simple theory of de

lictal liability for culpable causation of damage

had taken place elsewhere on the Continent.

^Binding had subjected the culpa-prinzip to thor

ough analysis, and following him it had come to

be rejected generally by recent German and

Swiss jurists.

In the common law, as has been said, we begin

likewise with a set of nominate torts assault,

battery, imprisonment, trespass on lands, tres

pass on chattels, conversion, deceit, malicious

prosecution, slander and libel developed pro-

cedurally through the action of trespass and the

action of trespass on the case. All of these, except

trespass on lands, trespass upon possession of

chattels and conversion, are cases of intentional

injury. Trespass on lands, trespass on chattels

and conversion involve more than the general
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security and must be considered in connection

with ideas of property. The social interest in

security of acquisitions demands that we be able

to rely on others keeping off of our lands and

not molesting our chattels; that they find out

for themselves and at their own risk where they

are or with whose chattels they are meddling.

But even here there must be an act. If there is no

act, there is no liability. To these nominate torts,

each with its own special rules, coming down

from the strict law, we added a new ground of

liability, namely, negligence, going on a prin

ciple, not of duty to answer for aggression, but

of duty to answer for injuries resulting from fall

ing short of a legal standard of conduct govern

ing affirmative courses of action. Some, indeed,

sought to give us a "tort of negligence" as a

nominate tort. But it was soon recognized that

in negligence we have a principle of liability de

pendent upon a standard, not a tort to be ranged

alongside of assault or imprisonment. Later, with

the rise of doctrines as to injury to advantageous

relations and the failure of negligence to account
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for all unintended harms of which the law ac

tually was taking note, we developed an indefi

nite number of innominate torts. Today with the

obsolescence of procedural difficulties, there is

no reason why we should not generalize, as the

civil law did at the beginning of the last cen

tury; and such a generalization was attempted

in the last third of the nineteenth century. It

became orthodox common law that liability was

a corollary of fault. So far as established com

mon-law rules imposed a liability without fault,

they were said to be historical exceptions, and

some of our courts, under the influence of this

theory, were willing to go a long way in abro

gating them. Liability, without regard to fault,

for the acts of servants and employees was recon

ciled with this theory by the fiction of represen

tation, exposed long ago by Mr. Justice Holmes

and later by Dr. Baty. Finally it came to be

thought that no liability without fault was not

merely common law but was natural law and

that any legislative imposition of such liability

was arbitrary and unreasonable in itself and
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hence unconstitutional. On that theory, the New

York Court of Appeals held workmen's compen

sation unconstitutional, and a minority of the

Supreme Court of the United States recently

announced the same proposition.

Because of its implications for constitutional

law, in view of the increasing frequency of legis

lation imposing responsibility at one's peril in

certain enterprises, in the case of certain danger

ous agencies and in situations where it is felt that

the loss should be borne by all of us rather than

by the luckless individual who chances to be hurt,

the basis of tort liability has become a question

of moment beyond the immediate law of torts.

It is a practical question of the first importance,

as well as a theoretical question of interest,

whether we are to generalize our whole system of

tort liability by means of one principle
of lia

bility for fault and for fault only, as the French

sought to do and as we later sought to do largely

under their influence, or, on the other hand, are

to admit another source of delictal liability

alongside of fault, as the French law does in fact
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and is coming to do in theory, and as our law has

always done in fact. For in our law as it stands

one may perceive readily three types of delictual

liability: (i) Liability for intentional harm, (2)

liability for unintentional culpable harm, (3) lia

bility in certain cases for unintended non-cul

pable harm. The first two comport with the

doctrine of no liability without fault. The third

cannot be fitted thereto. We must either brand

cases of the third type as historical anomalies, of

which we are gradually to rid ourselves, or else

revise our notions of tort liability. Let us re

member that the nineteenth century was well

advanced before we understood the subject of

negligence and that before we had convinced

ourselves that no liability without fault was

orthodox common law, the highest court of Eng

land had given absolute liability a new field by

the decision in Rylands v. Fletcher. We are not

questioning a long-established dogma in Anglo-

American administration of justice, therefore,

when we ask whether the orthodox theory of

the last generation is adequate as an analytical
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statement of the law that is, or as a philosophi

cal theory of the law that ought to be. My own

belief is that it is neither.

Suppose that instead of beginning with the

individual free will we begin with the wants or

claims involved in civilized society as it has

been put, with the jural postulates of civilized

society. One such postulate, I think we should

agree, is that in civilized society men must

be able to assume that others will do them

no intended injury that others will commit

no intentional aggressions upon them. The

savage must move stealthily, avoid the sky-line

and go armed. The civilized man assumes that

no one will attack him and so moves among his

fellow men openly and unarmed, going about his

business in a minute division of labor. Other

wise there could be no division of labor beyond

the differentiation of men of fighting age, as we

see it in a primitive society. This postulate is at

the foundation of civilized society. Everywhere

dolus is first dealt with. The system of nominate
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delicts or nominate torts, both in Roman law

and in our law, proceeds on this postulate.

Is it not another such postulate that in civi

lized society men must be able to assume that

their fellow men, when they act affirmatively,

will do so with due care, that is with the care

which the ordinary understanding and moral

sense of the community exacts, with respect to

consequences that may reasonably be antici

pated? Such a postulate is the basis of delictal

culpa, using culpa in the narrower sense, and of

our doctrine of negligence. In Roman law and at

one time in our law attempts were made to de

velop this postulate contractually. If in a trans

action involving good faith that is an informal

legal transaction one's conduct fell short of

action to which the other party was justified by

the understanding of upright men in expecting

him to adhere, there was contractual culpa;

there was a violation of a promise implied in

the transaction and consequent liability. We

borrowed something of this mode of thought

from the Romans in our law of bailments and
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hence think indifferently in terms of tort or con

tract in that connection, although historically our

action for such cases is delictal. In other con

nections also our law for a time sought to de

velop this postulate contractually by means of

an "implied undertaking to use skill" for which

one must answer if his skill fell short of that

which the legal standard of affirmative conduct

called for under the circumstances. Also in the

Year Books an undertaking implied in certain

relations or callings to use the skill or diligence

which the relation or calling demanded is often

made the basis of liability. But here the basis of

liability must be found in a relation. The fiction

of an undertaking to use the skill or diligence

involved in a relation or calling is a juristic way

of saying that one who deals with another in

such a relation or with another who professes

such a calling is justified in assuming the skill

and diligence ordinarily involved therein, so that

the law holds those in the relation or engaged in

the calling to that standard in order to maintain

the general security. In other words another,
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though closely related, postulate of civilized so

ciety is involved.

It is worth a moment's digression to suggest

that such things show how little the historical

categories of delict and contract represent any

essential or inherent need of legal thinking.

Austin thought that "the distinction of obliga

tions (or of duties corresponding to rights

against persons specifically determined) into

obligations which arise from contracts, obliga

tions which arise from injuries, and obligations

which arise from incidents which are neither

contracts nor injuries," was a "necessary distinc

tion," without which a "system of law evolved in

a refined community" could not be conceived.

This "necessary" systematic scheme, which must

be "a constituent part" of any imaginable de

veloped legal system, is but the Roman division

into obligations ex contractu, obligations ex

delicto and obligations ex uariis causarum figuris,

in which the third category is obviously a catch-

all. In trying to fit our law into this necessary

scheme, we find three types of cases must go in
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the third: (a) Duties or liabilities attached by

law to a relation, (b) duties imposed by law to

prevent unjust enrichment, (c) duties involved

in an office or calling. In the third of these

our Anglo-American procedure allows recovery

either ex delicto or ex contractu. In the second

our law sometimes goes on a property theory of

constructive trust. In the first duties are some

times sanctioned affirmatively by conferring le

gal powers or negatively by legal non-restraint

of natural powers, as in the law of domestic

relations, where the wife has a power to pledge

the husband's credit for necessaries and the law

does not interfere with the parent's administer

ing reasonable "correction" to the child. Are we

to say that these dogmatic departures of our

law from the Roman scheme are inconceivable or

that because of them our law is not matured or

was not "evolved in a refined community?" Or

are we to say that Austin derived his systematic

ideas, not from scientific study of English law,

but from scientific study of Roman law in a

German university? Are we to say that we

173



LIABILITY

cannot "imagine coherently" a system of law

which enforces warranties indifferently ex con-

tractu or ex delicto as our law does, or which

goes further and applies the contract measure of

damage ex delicto as does the law of Massa

chusetts? But enough of this. What we have here

is not any necessary distinction. It is rather

what Austin calls a "pervading notion," to be

found generally in the systematic ideas of de

veloped legal systems by derivation from the

Roman books. Roman law may have a con

tractual conception of obligation ex delicto

thinking of the delict as giving rise to a debt

and the common law a delictual conception of

liability upon contract thinking in terms of

recovery of damages for the wrong of breaking

a promise without much difference in the ulti

mate results. The fundamental things are not

tort and contract but justifiable assumptions as

to the mode in which one's fellow men will act

in civilized society in many different situations

of which aggression and undertaking are but two

common types.
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Returning to our second postulate of due care

in affirmative courses of conduct, we may note

that in the society of today it is no less funda

mental than the postulate of no intentional ag

gression. Aggression is the chief if not the only

form of anti-social conduct in a primitive society.

Indeed, a Greek writer on law and politics of the

fifth century B. C. knew of no other subject of

legal precepts. But with the development of

machinery and consequent increase in human

powers of action, the general security comes to be

threatened quite as much by the way in which

one does things as by what he does. Carelessness

becomes a more frequent and more serious

source of danger to the general security than

aggression. Hence a set of nominate delicts re

quiring dolus is supplemented by a theory of

culpa. Hence a set of nominate torts, character

ized by intentional aggression, is supplemented

by liability for negligence, and the latter be

comes the more important source of legal lia

bility in practice.

Must we not recognize also a third postulate,
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namely, that men must be able to assume that

others, who keep things or maintain conditions

or employ agencies that are likely to get out of

hand or escape and do damage, will restrain them

or keep them within proper bounds? Just as we

may not go effectively about our several busi

nesses in a society dependent on a minute divi

sion of labor if we must constantly be on guard

against the aggressions or the want of fore

thought of our neighbor, so our complex social

order based on division of labor may not function

effectively if each of us must stay his activities

through fear of the breaking loose or getting out

of hand of something which his neighbor harbors

or maintains. There is danger to the general

security not only in what men do and the way

in which they do it, but also in what they fail

to do in not restraining things they maintain or

agencies they employ which may do injury if

not kept strictly in hand. The general security

is threatened by wilful aggression, by affirma

tive action without due regard for others in the

mode of conducting it, and by harboring and
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maintaining things and employing agencies likely

to escape or to go out of bounds and do damage.

Looked at in this way, the ultimate basis of

delictal liability is the social interest in the

general security. This interest is threatened or

infringed in three ways: (i) Intentional aggres

sion, (2) negligent action, (3) failure to restrain

potentially dangerous things which one maintains

or potentially dangerous agencies which one

employs. Accordingly these three are the imme

diate bases of delictal liability.

Controversial cases of liability without fault

involve the third postulate. Systematic writers

have found no difficulty in reconciling the law

of negligence with the will theory of liability and

the doctrine of no liability without fault. Yet

they must use the term fault in a strained sense

in order to fit our law of negligence with its

objective standard of due care, or the Roman

cases of liability for culpa judged by the abstract

standard, into any theory of moral blameworthi-

ness. The doctrine of liability for fault and for

fault only has its roots in the stage of equity
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and natural law, when the moral and the legal

are identified, and means that one shall respond

for injuries due to morally blameworthy conduct

upon his part. As Ames puts it, "the unmoral

standard of acting at one's peril" is replaced by

the question, "Was the act blameworthy?" But

is an act blameworthy because the actor has a

slow reaction time or was born impulsive or is

naturally timid or is easily "rattled" and hence

in an emergency does not come up to the stan

dard of what a reasonably prudent man would

do in such an emergency, as applied ex post

facto by twelve average men in the jury box?

If our use of "culpable" here were not, as it

were, Pickwickian, we should allow the de

fendant in such cases to show what sort of man

nature had made him and to call for individuali-

zation with respect to his character and tempera

ment as well as with respect to the circumstances

under which he acted. As the Romanist would

say, we should apply a concrete standard of

culpa. But what the law is really regarding is

not his culpable exercise of his will but the
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danger to the general security if he and his fel

lows act affirmatively without coming up to the

standard imposed to maintain that security. If

he acts, he must measure up to that standard at

his peril of answering for injurious consequences.

Whenever a case of negligence calls for sharp

application of the objective standard, fault is as

much a dogmatic fiction as is representation in

the liability of the master for the torts of his

servant. In each case the exigencies of the will

theory lead us to cover up a liability irrespective

of fault, imposed to maintain the general se

curity, by a conclusive imputation of fault to one

who may be morally blameless. This is no less

true of cases where we speak of "negligence

per se."

Reconciliation of common-law absolute lia

bilities for the getting out of hand of things likely

to escape and do damage with the doctrine of no

liability without fault has been sought by means

of a fiction of negligence, by pronouncing them

disappearing historical anomalies, by an eco

nomic interpretation that regards them as results
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of class interest distorting the law, and by a

theory of res ipsa loquitur. Blackstone resorted

to the first of these. "A man is answerable," he

said, "for not only his own trespass but for that

of his cattle also
;
for if by his negligent keeping

they stray upon the land of another . . . this is

a trespass for which the owner must answer in

damages." But note that the negligence here is

a dogmatic fiction. No proof of negligence is

required of the plaintiff, nor may the defendant

show that there was in fact no negligence. The

negligence is established by the liability, not the

liability by the negligence.

In the last century it was usual to refer to

absolute liability for trespassing animals, for

injuries by wild animals and for injuries by do

mestic animals, known to be vicious, as dis

appearing rudiments of the old liability to make

composition. The common American doctrine as

to cattle running at large upon uncultivated

lands seemed to confirm this. Yet one need but

look beneath the surface to see that the English

rule was rejected for a time in America, not be-
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cause it was in conflict with a fundamental

principle of no liability without fault, but be

cause it presupposed a settled community, where

it was contrary to the general security to turn

cattle out to graze, whereas in pioneer American

communities of the past vacant lands which were

owned and those which were not owned could not

be distinguished and the grazing resources of the

community were often its most important re

sources. The common-law rule, without regard

to its basis, was for a time inapplicable to local

conditions. It is significant that as the condi

tions that made the rule inapplicable have come

to an end the rule has generally re-established

itself. In England it is in full vigor so that the

owner of trespassing animals is held for disease

communicated by them although he had no

knowledge or reason to suppose they were dis

eased. A rule that can re-establish itself and

extend its scope in this way is not moribund. It

must have behind it some basis in the securing

of social interests. Nor have the attempts of

some American courts to narrow common-law
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liability for injuries by known vicious animals

to cases of negligent keeping made much head

way. The weight of American authority remains

with the common-law rule and in England the

Court of Appeal has carried the rule out to the

extent of holding the owner notwithstanding the

animal was turned loose by the wrongful act of

an intermeddling third person. Nor have the pre

dictions that the doctrine of Rylands v. Fletcher

would disappear from the law through the courts'

smothering it with exceptions predictions com

monly made at the end of the last century been

verified in the event. In 1914 the English courts

refused to limit the doctrine to adjacent free

holders and they have since extended it to new

situations. Moreover in America, where we had

been told it was decisively rejected, it has been

applied in the past decade by more than one

court. The leading American cases that profess

to reject the doctrine did not involve it nor did

they involve the postulate of civilized society on

which, as I think, it is based. Also the Court of

Appeals of New York, the leading exponent of
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no liability without fault, had theretofore im

posed a liability without regard to negligence in

the case of blasting.

An ingenious explanation of the doctrine of

Rylands v. Fletcher by means of the economic

interpretation of legal history demands more

notice. We are told that the English courts were

manned by landowners or by judges drawn from

the land-owning class; that the doctrine of Ry

lands v. Fletcher is a doctrine for landowners

and so was not accepted by artisans in the United

States. But consider which states applied the rule

and which rejected it. It was applied in Massa

chusetts in 1872, in Minnesota in 1872, in Ohio

in 1896, in West Virginia in 1911, in Missouri in

1913, in Texas in 1916. It was rejected by New

Hampshire in 1873, by New York in 1873, by

New Jersey in 1876, by Pennsylvania in 1886,

by California in 1895, by Kentucky in 1903, by

Indiana in 1911. Is New York a community of

artisans but Massachusetts a community of land

owners? Did the United States begin to change

from a country of artisans to one of landowners
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about the year 1910 so that a drift toward the

doctrine began at that time after a steady rejec

tion of it between 1873 and 1896? Rylands v.

Fletcher was decided in 1867 and is connected

with the movement Dicey calls collectivism,

which, he says, began in 1865. It is a reaction

from the notion of liability merely as a corollary

of culpability. It restrains the use of land in the

interest of the general security. If this view is

well taken, if it was an attempt to take account

of the social interest in the general security in a

crowded country, this may explain the reluctance

with which it was received in the United States

at first, where pioneer ideas, appropriate to a less

crowded agricultural country, lingered at least to

the end of the nineteenth century. In the actual

American decisions, some follow Rylands v.

Fletcher as an authoritative statement of the

common law. Other cases go rather on the prin

ciple that liability flows from culpability. Agri

cultural states and industrial states alike divide

along these doctrinal lines. Massachusetts and

Pennsylvania, both industrial states, are on oppo-
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site sides. So are Texas and Kentucky, which

are agricultural states. Massachusetts and New

Jersey, each with an appointive bench, are on

opposite sides, and so are Ohio and New York,

each with an elective bench. In truth the Massa

chusetts court followed authority. In New Hamp

shire Chief Justice Doe was not willing to go on

mere authority and decided on the general prin

ciple that liability must flow from fault.

Another view is that the doctrine of Rylands

v. Fletcher is a crude attempt, when negligence

and the doctrine of res ipsa loquitur were none

too well understood, to apply the principle of the

latter doctrine, and that those doctrines will suf

fice to reach the actual result. No doubt res ipsa

loquitur gives a possible mode of treating cases

where one maintains something likely to get out

of hand and do injury. For four possible solu

tions may be found for such cases. One is abso

lute liability, as in Rylands v. Fletcher. Another

is to put the burden of proof of due care on the

defendant, as French law does in some cases and

as is done by some American decisions and some
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statutes in case of fires set by locomotives. A

third is to apply the doctrine of res ipsa loquitur.

A fourth would be to require the plaintiff to

prove negligence, as is done by the Supreme

Court of New Jersey where a known vicious ani

mal breaks loose. That the fourth, which is the

solution required by the theory of no liability

without fault, has found but two courts to uphold

it, and that only in the case of vicious domestic

animals, is suggestive. Res ipsa loquitur may

easily run into a dogmatic fiction, and must do

so, if made to achieve the result of the doctrine

of Rylands v. Fletcher, which does not permit

the defendant to go forward with proof, short of

vis maior or the unanticipated unlawful act of a

third person beyond defendant's control. The

vitality and persistence of the doctrine against

theoretical assault for more than a generation

show that it is more than a historical anomaly

or a dogmatic blunder.

Another type of common-law liability without

fault, the so-called liability of the carrier as an

insurer and the liability of the innkeeper, is rela-
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tional and depends upon a different postulate.

Nineteenth-century courts in the United States

endeavored to hold down the former, restricting

it because of its inconsistency with the doctrine

of liability as a corollary of fault. But it has

proved to have abundant vitality, has been ex

tended by legislation in some states to carriers

of passengers and has been upheld by recent

legislation everywhere.

Two other types of liability, contractual and

relational, must receive brief notice. The former

has long done valiant service for the will theory.

Not only liability arising from legal transactions

but liability attached to an office or calling, lia

bility attached to relations and liability to resti

tution in case of unjust enrichment have been

referred to express or implied undertaking and

hence to the will of the person held. But beneath

the surface the so-called contract by estoppel,

the cases of acceptance of a wrongly transmitted

offer, the doctrine that a public utility has no

general power of contract as to facilities or rates

except to liquidate the terms of its relational
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duties in certain doubtful cases, and cases of

imposition of duties on husband or wife after

marriage by change of law, have caused persist

ent and recurring difficulties and call everywhere

for a revision of our ideas. Also the objective

theory of contract has undermined the very

citadel of the will theory. May we not refer these

phenomena, not to the will of the person bound,

but to another postulate of civilized society and

its corollaries? May we not say that in civilized

society men must be able to assume that those

with whom they deal in the general intercourse

of society will act in good faith? If so, four

corollaries will serve as the bases of four types of

liability. For it will follow that they must be able

to assume (a) that their fellow men will make

good reasonable expectations created by their

promises or other conduct, (b) that they will

carry out their undertakings according to the

expectation which the moral sentiment of the

community attaches thereto, (c) that they will

conduct themselves with zeal and fidelity in rela

tions, offices and callings, and (d) that they will
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restore in specie or by equivalent what comes to

them by mistake or unanticipated situation

whereby they receive what they could not have

expected reasonably to receive under such cir

cumstances. Thus we come back to the idea of

good faith, the idea of the classical Roman

jurists and of the philosophical jurists of the

seventeenth century, out of which the will theory

was but a metaphysical development. Only we

give it a basis in social philosophy where they

sought a basis in theories of the nature of trans

actions or of the nature of man as a moral

creature.

Looking back over the whole subject, shall we

not explain more phenomena and explain them

better by saying that the law enforces the reason

able expectations arising out of conduct, rela

tions and situations, instead of that it proceeds

upon willed action and willed action only, en

forcing the willed consequences of declared inten

tion, enforcing reparation for willed aggression

and enforcing reparation for culpable carrying

on of willed conduct? If we explain more and
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explain it more completely by saying that the

ultimate thing in the theory of liability is jus

tifiable reliance under the conditions of civilized

society than by saying that it is free will, we

shall have done all that we may hope to do by

any theory.
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Property

ECONOMIC
life of the individual in so

ciety, as we know it, involves four claims.

One is a claim to the control of certain corporeal

things, the natural media on which human ex

istence depends. Another is a claim to freedom

of industry and contract as an individual asset,

apart from free exercise of one's powers as a

phase of personality, since in a highly organized

society the general existence may depend to a

large extent upon individual labor in specialized

occupations, and the power to labor freely at

one's chosen occupation may be one's chief asset.

Third, there is a claim to promised advantages,

to promised performances of pecuniary value by

others, since in a complex economic organization

with minute division of labor and enterprises

extending over long periods, credit more and
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more replaces corporeal wealth as the medium of

exchange and agency of commercial activity.

Fourth, there is a claim to be secured against

interference by outsiders with economically

advantageous relations with others, whether con

tractual, social, business, official or domestic.

For not only do various relations which have an

economic value involve claims against the other

party to the relation, which one may demand

that the law secure, but they also involve claims

against the world at large that these advanta

geous relations, which form an important part of

the substance of the individual, shall not be in

terfered with. Legal recognition of these individ

ual claims, legal delimitation and securing of

individual interests of substance is at the foun

dation of our economic organization of society.

In civilized society men must be able to assume

that they may control, for purposes beneficial to

themselves, what they have discovered and ap

propriated to their own use, what they have

created by their own labor and what they have

acquired under the existing social and economic
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order. This is a jural postulate of civilized society

as we know it. The law of property in the widest

sense, including incorporeal property and the

growing doctrines as to protection of economi

cally advantageous relations, gives effect to the

social want or demand formulated in this postu

late. So also does the law of contract in an

economic order based upon credit. A social

interest in the security of acquisitions and a

social interest in the security of transactions are

the forms of the interest in the general security

which give the law most to do. The general

safety, peace and order and the general health

are secured for the most part by police and

administrative agencies. Property and contract,

security of acquisitions and security of trans

actions are the domain in which law is most

effective and is chiefly invoked. Hence property

and contract are the two subjects about which

philosophy of law has had the most to say.

In the law of liability, both for injuries and

for undertakings, philosophical theories have

had much influence in shaping the actual law.
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If they have grown out of attempts to under

stand and explain existing legal precepts, yet

they have furnished a critique by which to judge

those precepts, to shape them for the future and

to build new ones out of them or upon them.

This is much less true of philosophical theories

of property. Their role has not been critical or

creative but explanatory. They have not shown

how to build but have sought to satisfy men with

what they had built already. Examination of

these theories is an illuminating study of how

philosophical theories of law grow out of the

facts of time and place as explanations thereof

and then are given universal application as

necessarily explanatory or determinative of social

and legal phenomena for all time and in every

place. It has been said that the philosophy of

law seeks the permanent or enduring element in

the law of the time and place. It would be quite

as true to say that it seeks to find in the law of

the time and place a permanent or enduring pic

ture of universal law.

It has been said that the individual in civilized
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society claims to control and to apply to his pur

poses what he discovers and reduces to his power,

what he creates by his labor, physical or mental,

and what he acquires under the prevailing social,

economic or legal system by exchange, purchase,

gift or succession. The first and second of these

have always been spoken of as giving a "natural"

title to property. Thus the Romans spoke of

them as modes of "natural acquisition" by occu

pation or by specification (making a species, i.e.,

creation) . Indeed, taking possession of what one

discovers is so in accord with a fundamental

human instinct that discovery and occupation

have stood in the books ever since substantially

as the Romans stated them. A striking example

of the extent to which this doctrine responds to

deep-seated human tendencies is afforded by the

customs as to discovery of mineral on the public

domain upon which American mining law is

founded and the customs of the old whale-fishery

as to fast-fish and loose-fish which were recog

nized and given effect by the courts. But there is

a difficulty in the case of creation or specification
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in that except where the creation is mental only

materials must be used, and the materials or

tools employed may be another's. Hence Grotius

reduced creation by labor to occupation, since if

one made from what he discovered, the materials

were his by occupation, and if not, the title of

others to the materials was decisive. This con

troversy as to the respective claims of him who

creates by labor and him who furnishes the

materials goes back to the Roman jurists of the

classical period. The Proculians awarded the

thing made to the maker because as such it had

not existed previously. The Sabinians awarded

it to the owner of the materials because without

materials the new thing could not have been

made. In the maturity of Roman law a compro

mise was made, and various compromises have

obtained ever since. In modern times, however,

the claim of him who creates has been urged by

a long line of writers beginning with Locke and

culminating in the socialists. The Romans spoke

of what one acquired under the prevailing social,

economic or legal system as held by "civil"
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acquisition and conceived that the principle

suum cuique tribuere secured the thing so ac

quired as being one's own.

Roman jurists recognized that certain things

were not subject to acquisition in any of the

foregoing ways. Under the influence of the Stoic

idea of naturalis ratio they conceived that most

things were destined by nature to be controlled

by man. Such control expressed their natural

purpose. Some things, however, were not des

tined to be controlled by individuals. Individual

control would run counter to their natural pur

pose. Hence they could not be the subjects of

private ownership. Such things were called res

extra commercium. They might be excluded from

the possibility of individual ownership in any of

three ways. It might be that from their nature

they could only be used, not owned, and from

their nature they were adapted to general use.

These were res communes. Or it might be that

they were made for or from their nature they

were adapted to public use, that is use for public

purposes by public functionaries or by the politi-
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cal community. These were res publicae. Again

it might be because they had been devoted to

religious purposes or consecrated by religious

acts inconsistent with private ownership. Such

things were res sanctae, res sacrae and res rell-

giosae. In modern law, as a result of the medie

val confusion of the power of the sovereign to

regulate the use of things (imperium) with

ownership (dominium) and of the idea of the

corporate personality of the state, we have made

the second category into property of public cor

porations. And this has required modern system

atic writers to distinguish between those things

which cannot be owned at all, such as human

beings, things which may be owned by public

corporations but may not be transferred, and

things which are owned by public corporations

in full dominion. We are also tending to limit the

idea of discovery and occupation by making res

nullius (e.g., wild game) into res publicae and

to justify a more stringent regulation of indi

vidual use of res communes (e.g., of the use of

running water for irrigation or for power) by
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declaring that they are the property of the state

or are "owned by the state in trust for the

people." It should be said, however, that while in

form our courts and legislatures seem thus to

have reduced everything but the air and the high

seas to ownership, in fact the so-called state

ownership of res communes and res nullius is

only a sort of guardianship for social purposes.

It is imperwm, not dominium. The state as a

corporation does not own a river as it owns the

furniture in the state house. It does not own

wild game as it owns the cash in the vaults of

the treasury. What is meant is that conservation

of important social resources requires regulation

of the use of res communes to eliminate friction

and prevent waste, and requires limitation of

the times when, places where and persons by

whom res nullius may be acquired in order to

prevent their extermination. Our modern way of

putting it is only an incident of the nineteenth-

century dogma that everything must be owned.

It is not hard to see how the Romans came to

the distinction that has obtained in the books
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ever since. Some things were part of the Roman's

familia, were used by him upon the public do

main which he occupied or were traded by him

to those with whom he had legal power of com

mercial intercourse. He acquired them by dis

covery, by capture in war, by labor in agriculture

or as an artisan, by commercial transactions or

by inheritance. For these things private actions

lay. Other things were no part of his or of any

one's household. They were used for political

or military or religious purposes or, like rivers,

were put to use by everyone without being con

sumed thereby. As to these, the magisterial

rather than the judicial power had to be invoked.

They were protected or use of them was regu

lated and secured by interdicts. One could not

acquire them so as to maintain a private action

for them. Thus some things could be acquired

and conveyed and some could not. In order to

be valid, however, according to juristic theory

the distinction must lie in the nature of things,

and it was generalized accordingly.

In a time when large unoccupied areas were
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open to settlement and abundant natural re

sources were waiting to be discovered and de

veloped, a theory of acquisition by discovery and

appropriation of res nullius, reserving a few

things as res extra commercium, did not involve

serious difficulty. On the other hand, in a

crowded world, the theory of res extra commer

cium comes to seem inconsistent with private

property and the theory of discovery and occu

pation to involve waste of social resources. As to

the latter, we may compare the law of mining

and of water rights on the public domain, which

developed along lines of discovery and reduction

to possession under the conditions of 1849 and

the federal legislation of 1866 and 1872, with

recent legislation proceeding on ideas of con

servation of natural resources. The former re

quires more consideration. For the argument that

excludes some things from private ownership

may seem to apply more and more to land and

even to movables. Thus Herbert Spencer says,

in explaining res communes:

"If one individual interferes with the relations
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of another to the natural media upon which the

latter 's life depends, he infringes the like liber

ties of others by which his own are measured."

But if this is true of air and of light and of

running water, men will insist upon inquiring

why it is not true of land, of articles of food, of

tools and implements, of capital and even, it

may be, of the luxuries upon which a truly hu

man life depends. Accordingly, how to give a

rational account of the so-called natural right of

property and how to fix the natural limits of that

right became vexed questions of philosophical

jurisprudence.

Antiquity was content to maintain the eco

nomic and social status quo or at least to idealize

it and maintain it in an ideal form. The Middle

Ages were content to accept suum cuique tribuere

as conclusive. It was enough that acquisition of

land and movables and private ownership of

them were part of the existing social system.

Upon the downfall of authority, seventeenth-

and eighteenth-century jurists sought to put

natural reason behind private property as behind
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all other institutions. When Kant had under

mined this foundation, the nineteenth-century

philosophical jurists sought to deduce property

from a fundamental metaphysical datum; the

historical jurists sought to record the unfolding

of the idea of private property in human experi

ence, thus showing the universal idea; the utili

tarian demonstrated private property by his

fundamental test and the positivist established

its validity and necessity by observation of hu

man institutions and their evolution. In other

words, here as elsewhere, when eighteenth-

century natural law broke down, jurists sought

to put new foundations under the old structure

of natural rights, just as natural rights had been

put as a new foundation to support institutions

which theretofore had found a sufficient basis

in authority.

Theories by which men have sought to give a

rational account of private property as a social

and legal institution may be arranged con

veniently in six principal groups, each including

many forms. These groups may be called: (i)
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Natural-law theories, (2) metaphysical theories,

(3) historical theories, (4) positive theories,

(S) psychological theories and (6) sociological

theories.

Of the natural-law theories, some proceed on a

conception of principles of natural reason de

rived from the nature of things, some on con

ceptions of human nature. The former continue

the ideas of the Roman lawyers. They start with

a definite principle found as the explanation of

a concrete case and make it a universal founda

tion for a general law of property. As it has been

put, they find a postulate of property and derive

property therefrom by deduction. Such theories

usually start either from the idea of occupation

or from the idea of creation through labor.

Theories purporting to be based on human

nature are of three forms. Some proceed on a

conception of natural rights, taken to be qualities

of human nature reached by reasoning as to the

nature of the abstract man. Others proceed upon

the basis of a social contract expressing or

guaranteeing the rights derived by reason from
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the nature of man in the abstract. In recent

thinking a third form has arisen which may be

called an economic natural law. In this form of

theory, a general foundation for property is

derived from the economic nature of man or

from the nature of man as an economic entity.

These are modern theories of natural law on an

economic instead of an ethical basis.

Grotius and Pufendorf may be taken as types

of the older natural-law theories of property.

According to Grotius, all things originally were

res nullius. But men in society came to a division

of things by agreement. Things not so divided

were afterward discovered by individuals and

reduced to possession. Thus things came to be

subjected to individual control. A complete

power of disposition was deduced from this indi

vidual control, as something logically implied

therein, and this power of disposition furnished

the basis for acquisition from others whose titles

rested directly or indirectly upon the natural

foundation of the original division by agreement

or of subsequent discovery and occupation.
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Moreover, it could be argued that the control

of an owner, in order to be complete, must in

clude not only the power to give inter vivos but

also the power to provide for devolution after

death as a sort of postponed gift. Thus a com

plete system of natural rights of property was

made to rest mediately or immediately upon a

postulated original division by agreement or a

subsequent discovery and occupation. This

theory should be considered in the light of the

facts of the subject on which Grotius wrote and

of the time when he wrote. He wrote on inter

national law in the period of expansion and

colonization at the beginning of the seventeenth

century. His discussion of the philosophical

foundation of property was meant as a prelimi

nary to consideration of the title of states to their

territorial domain. As things were, the territories

of states had come down in part from the

past. The titles rested on a sort of rough adjust

ment among the invaders of the Roman empire.

They could be idealized as the result of a division

by agreement and of successions to, or acqui-
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sitions from, those who participated therein.

Another part represented new "natural" titles

based on discovery and occupation in the new

world. Thus a Romanized, idealized scheme of

the titles by which European states of the

seventeenth century held their territories be

comes a universal theory of property.

Pufendorf rests his whole theory upon an

original pact. He argues that there was in the

beginning a "negative community." That is, all

things were originally res communes. No one

owned them. They were subject to use by all.

This is called a negative community to distin

guish it from affirmative ownership by co-owners.

He declares that men abolished the negative

community by mutual agreement and thus

established private ownership. Either by the

terms of this pact or by a necessary implication

what was not occupied then and there was sub

ject to acquisition by discovery and occupation,

and derivative acquisition of titles proceeding

from the abolition of the negative community
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was conceived to be a further necessary implica

tion.

In Anglo-American law, the justification of

property on a natural principle of occupation of

ownerless things got currency through Black-

stone. As between Locke on the one side and

Grotius and Pufendorf on the other, Blackstone

was not willing to commit himself to the need of

assuming an original pact. Apparently he held

that a principle of acquisition by a temporary

power of control co-extensive with possession

expressed the nature of man in primitive times

and that afterwards, with the growth of civiliza

tion, the nature of man in a civilized society was

expressed by a principle of complete permanent

control of what had been occupied exclusively,

including as a necessary incident of such control

the ius disponendi. Maine has pointed out that

this distinction between an earlier and a later

stage in the natural right of property grew out

of desire to bring the theory into accord with

Scriptural accounts of the Patriarchs and their

relations to the land grazed by their flocks. In
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either event the ultimate basis is taken to be the

nature of man as a rational creature, expressed

in a natural principle of control of things

through occupation or in an original contract

providing for such ownership.

With the revival of natural law in recent years

a new phase of the justification of property upon

the basis of human nature has arisen. This was

suggested first by economists who deduced

property from the economic nature of man as a

necessity of the economic life of the individual

in society. Usually it is coupled with a psycho

logical theory on the one side and a social-utili

tarian theory on the other side. In the hands of

writers on philosophy of law it has often taken

on a metaphysical color. From another stand

point, what are essentially natural-law theories

have been advocated by socialists, either deduc

ing a natural right of the laborer to the whole

produce of his labor from a "natural" principle

of creation or carrying out the idea of natural

qualities of the individual human being to the

point of denying all private property as a "nat-

209



PROPERTY

ural" institution and deducing a general regime

of res communes or res publicae.

Metaphysical theories of property are part of

the general movement that replaced seventeenth-

and eighteenth-century theories of natural rights,

founded on the nature of the abstract man or

on an assumed compact, by metaphysical

theories. They begin with Kant. He first sets

himself to justify the abstract idea of a law of

property the idea of a system of "external

meum and tuum" Here, as everywhere else, he

begins with the inviolability of the individual

human personality. A thing is rightfully mine,

he says, when I am so connected with it that

anyone who uses it without my consent does me

an injury. But to justify the law of property we

must go beyond cases of possession where there

is an actual physical relation to the object and

interference therewith is an aggression upon

personality. The thing can only be mine for the

purposes of a legal system of meum and tuum

where I will be wronged by another's use of it

when it is not actually in my possession. This
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raises in the first instance the question "How is

a merely juridical or rational [as distinguished

from a purely physical] possession possible?" He

answers the question by a metaphysical version

of the occupation theory of the eighteenth cen

tury. Conceding that the idea of a primitive com

munity of things is a fiction, the idea of a logi

cally original community of the soil and of the

things upon it, he says, has objective reality and

practical juridical reality. Otherwise mere objects

of the exercise of the will, exempted therefrom

by operation of law, would be raised to the dig

nity of free-willing subjects, although they have

no subjective claim to be respected. Thus the

first possessor founds upon a common innate

right of taking possession, and to disturb him is

a wrong. The first taking of possession has "a

title of right" behind it in the principle of the

original common claim to possession. It results

that this taker obtains a control "realized by the

understanding and independent of relations of

space," and he or those who derive from him may

possess a parcel of land although remote from it
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physically. Such a possession is only possible in

a state of civil society. In civil society, a declara

tion by word or act that an external thing is

mine and making it an object of the exercise of

my will is "a juridical act." It involves a declara

tion that others are under a duty of abstaining

from the use of the object. It also involves an

admission that I am bound in turn toward all

others with respect to the objects they have made

"externally theirs." For we are brought to the

fundamental principle of justice that requires

each to regulate his conduct by a universal rule

that will give like effect to the will of others.

This is guaranteed by the legal order in civil

society and gives us the regime of external mine

and thine. Having thus worked out a theory of

meum and tuum as legal institutions, Kant turns

to a theory of acquisition, distinguishing an

original and primary from a derived acquisition.

Nothing is originally mine without a juridical

act. The elements of this legal transaction of

original acquisition are three: (i) "Prehension"

of an object which belongs to no one; (2) an act
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of the free will interdicting all others from using

it as theirs; (3) appropriation as a permanent

acquisition, receiving a lawmaking force from

the principle of reconciling wills according to a

universal law, whereby all others are obliged to

respect and act in conformity to the will of the

appropriator with respect to the thing appro

priated. Kant then proceeds to work out a theory

of derivative acquisition by transfer or aliena

tion, by delivery or by contract, as a legal giving

effect to the individual will by universal rules,

not incompatible with a like efficacy in action of

all other wills. This metaphysical version of the

Roman theory of occupation is evidently the link

between the eighteenth century and Savigny's

aphorism that all property is founded in adverse

possession ripened by prescription.

When Kant's theory is examined it will be

found to contain both the idea of occupation and

the idea of compact. Occupation has become a

legal transaction involving a unilateral pact not

to disturb others in respect of their occupation

of other things. But the pact does not derive its
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efficacy from the inherent moral force of a

promise as such or the nature of man as a moral

creature which holds him to promises. Its effi

cacy is not found in qualities of promises or of

men, but in a principle of reconciling wills by a

universal law, since that principle requires one

who declares his will as to object A to respect

the declaration of his neighbor's will as to object

B. On the other hand, the idea of creation is

significantly absent. Writing at the end of the

eighteenth century, in view of the ideas of

Rousseau, who held that the man who first laid

out a plot of ground and said, "This is mine,"

should have been lynched, and of the interfer-

ings with vested rights in Revolutionary France,

Kant was not thinking how those who had not

might claim a greater share in what they pro

duced but how those who had might claim to

hold what they had.

Hegel develops the metaphysical theory

further by getting rid of the idea of occupation

and treating property as a realization of the

idea of liberty. Property, he says, "makes ob-
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jective my personal, individual will." In order

to reach the complete liberty involved in the

idea of liberty, one must give his liberty an ex

ternal sphere. Hence a person has a right to

direct his will upon an external object and an

object on which it is so directed becomes his. It

is not an end in itself; it gets its whole rational

significance from his will. Thus when one appro

priates a thing, fundamentally he manifests the

majesty of his will by demonstrating that ex

ternal objects that have no wills are not self-

sufficient and are not ends in themselves. It

follows that the demand for equality in the

division of the soil and in other forms of wealth

is superficial. For, he argues, differences of

wealth are due to accidents of external nature

that give to what A has impressed with his will

greater value than to what B has impressed with

his, and to the infinite diversity of individual

mind and character that leads A to attach his

will to this and B to attach his will to that. Men

are equal as persons. With respect to the prin

ciple of possession they stand alike. Everyone
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must have property of some sort in order to be

free. Beyond this, "among persons differently

endowed inequality must result and equality

would be wrong."

Nineteenth-century metaphysical theories of

property carry out these ideas or develop this

method. And it is to be noted that they are all

open to attack from the standpoint of the theory

of res extra commercium. Thus Hegel's theory

comes to this: Personality involves exercise of

the will with respect to things. When one has

exercised his will with respect to a thing and so

has acquired a power of control over it, other

wills are excluded from this thing and are to be

directed toward objects with which other per

sonalities have not been so identified. So long as

there are vacant lands to occupy, undeveloped

regions awaiting the pioneer, unexploited natural

resources awaiting the prospector, in short, so

long as there are enough physical objects in

reach, if one may so put it, to go round, this

would be consistent with the nineteenth-century

theory of justice. But when, as at the end of the
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nineteenth century, the world becomes crowded

and its natural resources have been appropriated

and exploited, so that there is a defect in ma

terial nature whereby such exercise of the will

by some leaves no objects upon which the wills

of others may be exerted, or a deficiency such as

to prevent any substantial exertion of the will,

it is difficult to see how Hegel's argument may

be reconciled with the argument put behind the

conception of res extra commercium. Miller, a

Scotch Hegelian, seeks to meet this difficulty.

He says that beyond what is needed for the

natural existence and development of the person,

property "can only be held as a trust for the

state." In modern times, however, a periodical

redistribution, as in antiquity, is economically

inadmissible. Yet if anyone's holdings were to

exceed the bounds of reason, "the legislature

would undoubtedly interfere on behalf of society

and prevent the wrong which would be done by

caricaturing an abstract right." In view of our

bills of rights, an American Hegelian could not

invoke the deus ex machina of an Act of Parlia-
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ment so conveniently. Perhaps he would fall back

on graduated taxation and inheritance taxes.

But does not Miller when hard pressed resort to

something very like social-utilitarianism?

Lorimer connects the metaphysical theory with

theories resting on human nature. To begin with,

he deduces the whole system of property from a

fundamental proposition that "the right to be

and to continue to be implies a right to the con

ditions of existence." Accordingly he says that

the idea of property is inseparably connected

"not only with the life of man but with organic

existence in general"; that "life confers rights to

its exercise corresponding in extent to the powers

of which it consists." When, however, this is

applied in explaining the basis of the present

proprietary system in all its details resort must

be had to a type of artificial reasoning similar to

that employed by the jurists of the seventeenth

and eighteenth centuries. The abstract idea of

ownership is not the only thing the legal philoso

pher has to consider. Moreover the reasoning by

which that application is made may not be
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reconciled with the arguments by which the

doctrine of res extra commercium is regarded

also as a bit of natural law.

Although it purports to be wholly different,

the positive theory of the basis of property is

essentially the same as the metaphysical. Thus

Spencer's theory is a deduction from a funda

mental "law of equal freedom" verified by ob

servation of the facts of primitive society. But

the "law of equal freedom" supposed to be ascer

tained by observation, in the same way in which

physical or chemical laws are ascertained, is in

fact, as has often been pointed out, Kant's for

mula of justice. And the verification of deduc

tions from this law by observation of the facts

of primitive civilization is not essentially differ

ent from the verification of the deductions from

the metaphysical fundamental law carried on by

the historical jurists. The metaphysical jurist

reached a principle metaphysically and deduced

property therefrom. The historical jurist there

upon verified the deduction by showing the same

principle as the idea realizing itself in legal his-
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tory. In the hands of the positivists the same

principle is reached by observation, the same

deduction is made therefrom, and the deduction

is verified by finding the institution latent in

primitive society and unfolding with the develop

ment of civilization. The most notable difference

is that the metaphysical and historical jurists

rely chiefly on primitive occupation of ownerless

things, while the positivists have been inclined to

lay stress upon creation of new things by labor.

In any event, laying aside the verification for

the moment, the deduction as made by Spencer

involves the same difficulties as those involved

in the metaphysical deduction. Moreover, like

the metaphysical deduction, it accounts for an

abstract idea of private property rather than

for the regime that actually exists. Inequalities

are assumed to be due to "greater strength,

greater ingenuity or greater application" of those

who have acquired more than their fellows.

Hence, as the end of law is taken to be the

bringing about of a maximum of individual free

self-assertion, any interference with one's holding
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the fruits of his greater strength or greater in

genuity or greater application, and his resulting

greater activity in creative or acquisitive self-

assertion, would contravene the very purpose of

the legal order. It will be noted also that this

theory, like all that had gone before, assumes a

complete ius disponendi as implied in the very

notion ,of property. But does not this also require

demonstration? Is the ius disponendi implied in

the idea which they demonstrate or is it only an

incident of the institution they are seeking to

explain by the demonstration?

Historical jurists have maintained their theory

on the basis of two propositions: (i) The con

ception of private property, like the conception

of individual personality, has had slow but

steady development from the beginnings of law;

(2) individual ownership has grown out of group

rights just as individual interests of personality

have been disentangled gradually from group

interests. Let us look at each of these proposi

tions in some detail.

If we examine the law of property analytically,
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we may see three grades or stages in the power

or capacity which men have of influencing the

acts of others with respect to corporeal objects.

One is a mere condition of fact, a mere physical

holding of or physical control over the thing

without any other element whatever. The Roman

jurists called this natural possession. We call it

custody. Writers on analytical jurisprudence

regard it as an element of possession. But this

natural possession is something that may exist

independently of law or of the state, as in the

so-called pedis possessio of American mining

law, where, before law or state authority had

been extended to the public domain in the mining

country, the miners recognized the claim of one

who was actually digging to dig without molesta

tion at that spot. The mere having of an object

in one's actual grasp gives an advantage. But it

may be only an advantage depending on one's

strength or on recognition of and respect for his

personality by his fellow men. It is not a legal

advantage except as the law protects personality.

It is the physical person of the one in natural
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possession which is secured, not his relation to

the thing held. Analytically the next grade or

stage is what the Romanist calls juristic posses

sion as distinguished from natural possession.

This is a legal development of the extra-legal

idea of custody. Where custody or the ability to

reproduce a condition of custody is coupled with

the mental element of intention to hold for one's

own purposes, the legal order confers on one who

so holds a capacity protected and maintained by

law so to hold, and a claim to have the thing

restored to his immediate physical control should

he be deprived of it. As the Romanist puts it, in

the case of natural possession the law secures

the relation of the physical person to the object;

in juristic possession the law secures the relation

of the will to the object. In the highest grade of

proprietary relation, ownership, the law goes

much further and secures to men the exclusive

or ultimate enjoyment or control of objects far

beyond their capacity either to hold in custody

or to possess that is, beyond what they could

hold by physical force and beyond what they
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could actually hold even by the help of the state.

Natural possession is a conception of pure fact

in no degree dependent upon law. The legally sig

nificant thing is the interest of the natural pos

sessor in his personality. Possession or juristic

possession is a conception of fact and law, exist

ing as a pure relation of fact, independent of

legal origin, but protected and maintained by

law without regard to interference with per

sonality. Ownership is a purely legal conception

having its origin in and depending on the law.

In general the historical development of the

law of property follows the line thus indicated

by analysis. In the most primitive social control

only natural possession is recognized and inter

ference with natural possession is not distin

guished from interference with the person or

injury to the honor of the one whose physical

contact with the physical object is meddled with.

In the earlier legal social control the all-im

portant thing is seisin, or possession. This is a

juristic possession, a conception both of fact and

of law. Such institutions as tortious conveyance
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by the person seised in the common law are

numerous in an early stage of legal development.

They show that primarily the law protected the

relation to an object of one who had possession

of it. Indeed the idea of dominium, or ownership

as we now understand it, was first worked out

thoroughly in Roman law, and other systems got

their idea of it, as distinguished from seisin, from

the Roman books.

Recognition of individual interests of sub

stance, or in other words individual property, has

developed out of recognition of group interests,

just as recognition of individual interests of per

sonality has evolved gradually from what in the

first instance was a recognition of group interests.

The statement which used to be found in the

books that all property originally was owned in

common means nothing more than this: When

interests of substance are first secured they are

interests of groups of kindred because in tribally

organized society groups of kindred are the legal

units. Social control secures these groups in the

occupation of things which they have reduced to
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their possession. In this sense the first property

is group property rather than individual prop

erty. Yet it must be noted that wherever we find

a securing of group interests, the group in occu

pation is secured against interference of other

groups with that occupation. Two ideas gradu

ally operated to break up these group interests

and bring about recognition of individual inter

ests. One of these is the partition of households.

The other is the idea of what in the Hindu law

is called self-acquired property.

In primitive or archaic society as households

grow unwieldy there is a partition which in

volves partition of property as well as of the

household. Indeed in Hindu law partition is

thought of as partition of the household prima

rily and as partition of property only inci

dentally. Also in Roman law the old action for

partition is called the action for partitioning the

household. Thus, at first, partition is a splitting

up of an overgrown household into smaller house

holds. Presently, however, it tends to become a

division of a household among individuals. Thus
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in Roman law on the death of the head of a

household each of his sons in his power at his

death became a pater familias and could bring

a proceeding to partition the inheritance although

he might be the sole member of the household of

which he was the head. In this way individual

ownership became the normal condition instead

of household ownership. In Hindu law household

ownership is still regarded as the normal condi

tion. But with changes in society and the rise of

commercial and industrial activity, a change has

been taking place rapidly which is making indi

vidual ownership the normal type in fact, if not

in legal theory.

Self-acquired property, the second disinte

grating agency, may be seen in Hindu law and

also in Roman law. In Hindu law all property is

normally and printa facie household property.

The burden is upon anyone who claims to be the

individual owner of anything. But an exceptional

class of property is recognized which is called

self-acquired property. Such property might be

acquired by "valor," that is, by leaving the
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household and going into military service and

thus earning or acquiring by way of booty, or by

"learning," that is, by withdrawing from the

household and devoting oneself to study and

thus acquiring through the gifts of the pious or-

the exercise of knowledge. A third form was

recognized later, namely, property acquired

through the use of self-acquired property. In the

same way in Roman law the son in the house

hold, even if of full age, normally had no

property. Legally all property acquired by any

member of the household was the property of the

head of the household as the legal symbol and

representative thereof. Later the head of the

household ceases to be thought of as symbolizing

the household and the property was regarded

legally as his individual property. But Roman

law recognized certain kinds of property which

sons in the household might hold as their own.

The first of these was property earned or

acquired by the son in military service. Later

property earned in the service of the state was

added. Finally it came to be law that property
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acquired otherwise than through use of the patri

mony of the household might be held by the son

individually though he remained legally under

the power of the head.

In the two ways just explained, through parti

tion and through the idea of self-acquired prop

erty, individual interests in property came to be

recognized throughout the law. Except for the

institution of community property between

husband and wife in civil-law countries, or as it

is called the matrimonial property regime, there

is practically nothing left of the old system of

recognized group interests. And even this rem

nant of household group ownership is dissolving.

All legally recognized interests of substance in

developed legal systems are normally individual

interests. To the historical jurist of the nine

teenth century, this fact, coupled with the de

velopment of ownership out of possession, served

to show us the idea which was realizing in human

experience of the administration of justice and

to confirm the position reached by the meta

physical jurists. Individual private property was
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a corollary of liberty and hence law was not

thinkable without it. Even if we do not adopt

the metaphysical part of this argument and if

we give over the idealistic-political interpretation

of legal history which it involves, there is much

which is attractive in the theory of the historical

jurists of the last century. Yet as we look at

certain movements in the law there are things to

give us pause. For one thing, the rise and growth

of ideas of "negotiability," the development of

the maxim possession vaut titre in Continental

law, and the cutting down in other ways of the

sphere of recognition of the interest of the owner

in view of the exigencies of the social interest in

the security of transactions, suggests that the

tendency involved hi the first of the two proposi

tions relied on by the historical school has passed

its meridian. The Roman doctrine that no one

may transfer a greater title than he has is con

tinually giving way before the demand for secur

ing of business transactions had in good faith.

And in Roman law in its maturity the rules that

restricted acquisition by adverse possession and
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enabled the owner in many cases to reclaim after

any lapse of time were superseded by a decisive

limitation of actions which cut off all claims.

The modern law in countries which take their

law from Rome has developed this decisive limi

tation. Likewise hi our law the hostility to the

statute of limitations, so marked in eighteenth-

century decisions, has given way to a policy of

upholding it. Moreover the rapid rise in recent

times of limitations upon the ius disponendi, the

imposition of restrictions in order to secure the

social interest in the conservation of natural

resources, and English projects for cutting off the

ius abutendi of the landowner, could be inter

preted by the nineteenth-century historical

jurists only as marking a retrograde development.

When we add that with the increase in number

and influence of groups in the highly organized

society of today a tendency is manifest to recog

nize practically and in back-handed ways group

property in what are not legal entities, it becomes

evident that the segment of experience at which

the historical jurists were looking was far too

231



PROPERTY

short to justify a dogmatic conclusion, even ad

mitting the validity of their method.

It remains to consider some twentieth-century

theories. These have not been worked out with

the same elaboration and systematic detail as

those of the past, and as yet one may do no

more than sketch them.

An instinctive claim to control natural objects

is an individual interest of which the law must

take account. This instinct has been the basis of

psychological theories of private property. But

thus far these theories have been no more than

indicated. They might well be combined with the

historical theory, putting a psychological basis

in place of the nineteenth-century metaphysical

foundation. A social-psychological legal history

might achieve much in this connection.

Of sociological theories, some are positivist,

some psychological and some social-utilitarian.

An excellent example of the first is Duguit's de

duction from social interdependence through

similarity of interest and through division of

labor. He has but sketched this theory, but his
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discussion contains many valuable suggestions.

He shows clearly enough that the law of prop

erty is becoming socialized. But, as he points

out, this does not mean that property is becoming

collective. It means that we are ceasing to think

of it in terms of private right and are thinking

of it in terms of social function. If one doubts

this he should reflect on recent rent legislation,

which in effect treats the renting of houses as a

business affected with a public interest in which

reasonable rates must be charged as by a public

utility. Also it means that cases of legal applica

tion of wealth to collective uses are becoming

continually more numerous. He then argues that

the law of property answers to the economic need

of applying certain wealth to definite individual

or collective uses and the consequent need that

society guarantee and protect that application.

Hence, he says, society sanctions acts which con

form to those uses of wealth which meet that

economic need, and restrains acts of contrary

tendency. Thus property is a social institution

based upon an economic need in a society or-
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ganized through division of labor. It will be seen

that the results and the attitude toward the law

of property involved are much the same as those

which are reached from the social-utilitarian

standpoint.

Psychological sociological theories have been

advanced chiefly in Italy. They seek the founda

tion of property in an instinct of acquisitiveness,

considering it a social development or social in

stitution on that basis.

Social-utilitarian theories explain and justify

property as an institution which secures a maxi

mum of interests or satisfies a maximum of

wants, conceiving it to be a sound and wise bit

of social engineering when viewed with reference

to its results. This is the method of Professor

Ely's well-known book on Property and Con

tract. No one has yet done so, but I suspect one

might combine this mode of thought with the

civilization interpretation of the Neo-Hegelians

and argue that the system of individual property,

on the whole, conduces to the maintaining and

furthering of civilization to the development of
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human powers to the most of which they are

capable instead of viewing it as a realization of

the idea of civilization as it unfolds in human

experience. Perhaps the theories of the immediate

future will run along some such lines. For we

have had no experience of conducting civilized

society on any other basis, and the waste and

friction involved in going to any other basis

must give us pause. Moreover, whatever we do,

we must take account of the instinct of acquisi

tiveness and of individual claims grounded

thereon. We may believe that the law of property

is a wise bit of social engineering in the world

as we know it, and that we satisfy more human

wants, secure more interests, with a sacrifice of

less thereby than by anything we are likely to

devise we may believe this without holding that

private property is eternally and absolutely

necessary and that human society may not

expect in some civilization, which we cannot fore

cast, to achieve something different and some

thing better.
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Contract

WEALTH,
in a commercial age, is made

up largely of promises. An important

part of everyone's substance consists of advan

tages which others have promised to provide for

or to render to him; of demands to have the

advantages promised which he may assert not

against the world at large but against particular

individuals. Thus the individual claims to have

performance of advantageous promises secured

to him. He claims the satisfaction of expectations

created by promises and agreements. If this claim

is not secured friction and waste obviously re

sult, and unless some countervailing interest

must come into account which would be sacri

ficed in the process, it would seem that the indi

vidual interest in promised advantages should be

secured to the full extent of what has been

assured to him by the deliberate promise of
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another. Let us put this in another way. In a

former lecture I suggested, as a jural postulate of

civilized society, that in such a society men must

be able to assume that those with whom they

deal in the general intercourse of the society will

act in good faith, and as a corollary must be able

to assume that those with whom they so deal

will carry out their undertakings according to the

expectations which the moral sentiment of the

community attaches thereto. Hence, in a com

mercial and industrial society, a claim or want

or demand of society that promises be kept and

that undertakings be carried out in good faith, a

social interest in the stability of promises as a

social and economic institution, becomes of the

first importance. This social interest in the se

curity of transactions, as one might call it,

requires that we secure the individual interest of

the promisee, that is, his claim or demand to be

assured in the expectation created, which has

become part of his substance.

In civil-law countries the interest of the

promisee, and thus the social interest in the se-
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curity of transactions, is well secured. The tradi

tional requirement of a causa ciuttis, a civil, i.e.,

legal, reason for enforcing a pact, gave way

before natural-law ideas in the eighteenth cen

tury. Pothier gave over the contract categories

of the Roman law as being "very remote from

simplicity." Then came the rise of the will theory

of legal transactions in the nineteenth century.

French law made intention of gratuitously bene

fiting another a causa. The Austrian code of

1811 presumed a causa, requiring a promisor to

prove there was none. And this means that he

must prove the promise was not a legal trans

action that there was no intention to enter

into a binding undertaking. In the result, ab

stract promises, as the civilian calls them, came

to be enforced equally with those which came

under some formal Roman category and with

those having a substantial presupposition.

Modern Continental law, apart from certain re

quirements of proof, resting on the same policy

as our Statute of Frauds, asks only, Did the

promisor intend to create a binding duty?
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Likewise in civil-law countries the enforcing

machinery is modern and adequate. The oldest

method of enforcement in Roman law was seiz

ure of the person, to coerce satisfaction or hold

the promisor in bondage until his kinsmen per

formed the judgment. Later there was a pe

cuniary condemnation or, as we should say, a

money judgment in all cases, enforced in the

classical law by universal execution or, as we

should say, by involuntary bankruptcy. But

along with this remedy specific relief grew up in

the actio arbitraria, a clumsy device of specific

performance on the alternative of a heavy money

condemnation, which repeated itself in Pennsyl

vania before equity powers were given the courts,

and is substantially repeating in our federal

courts in their attempts to apply equitable

relief to torts committed in foreign jurisdictions.

The civil law developed, or perhaps the canon

law developed and the civil law took over, an

actio ad implendum or action to require per

formance, with natural execution, that is a doing

by the court or its officers at the expense of the
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defendant, of that to which he is bound as ascer

tained by the judgment. In general in civil-law

countries today what we call specific perform

ance is the rule. A money reparation for breach

of contract is the exceptional remedy. It is only

when for some reason specific relief is impracti

cable or inequitable, as in contracts of personal

service, that money relief is resorted to.

In countries governed by the common law we

do not secure this interest so completely nor so

effectively. For one thing we do not recognize as

legally enforceable all intentional promises in

tended to be binding upon the promisor. Many
technical rules as to consideration, rules having

chiefly a historical basis, stand in the way. Many

jurisdictions have abolished private seals and

have made no provision for formal gratuitous or

abstract promises. Moreover, we do not give

specific relief ordinarily but only exceptionally

where pecuniary relief is considered inadequate.

Hence in the great majority of cases the promisee

cannot compel performance in specie.

If we look into the reasons for this wide and
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effective enforcement of promises in the one

system and narrower and less effective enforce

ment in the other, we come in both cases upon a

mixture of historical background and philosophi

cal reasoning, each influencing the other and

neither governing the subject completely. Philo

sophical theories have arisen to explain existing

rules and have been the basis of new rules and

of remaking of old ones. But they have been the

means also, at times, of intrenching the rules ,

they sought to explain and of fastening on the

law doctrines of which it were better rid. No

where is the reciprocal action of legal rules and

philosophical theories more strikingly manifest

than in our law of contractual liability.

Law did not concern itself at first with agree

ments or breaches. of agreements. Its function

was to keep the peace by regulating or prevent

ing private war and this only required it to deal

with personal violence and with disputes over

the possession of property. I may remind you of

the proposition of Hippodamus in the fifth cen

tury B. C. that there were but three .subjects of
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lawsuits, namely, insult, injury and homicide.

If a dispute over breach of an agreement led to

an assault and a breach of the peace, tribunals

might be called on to act. But it was the assault

not the breach of agreement with which they

were concerned. Controversy as to possession of

property was a fertile source of disturbance of

the peace and tribunals would entertain an

action to recover possession. Agreements to com

pound for a wrong are perhaps the earliest type.

But the law had its eye upon the need of com

position, not upon the agreement. No basis for

a law of contracts was to be found in the power

of the tribunals with respect to injuries although

our law did make assumpsit out of trespass on

the case. On the other hand recovery of property

could be used for this purpose. Hence the first

legal, as distinguished from religious, contract

was worked out on the analogy of a real trans

action. Before this, however, another possibility

had developed in the religiously sanctioned

promise.

Religion, the internal discipline of the organ-
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ized kindred, and the law of the state were three

co-ordinate agencies of social control in ancient

society. Nor was law for a long time the chief of

these nor the one which covered the widest field.

If the gods had been called to witness or good

faith had a religious sanction, the duty to keep a

promise was a matter for religion. Otherwise the

mere pact or agreement not within the cog

nizance of the priests was but a matter for self-

help. Hindu law shows the idea of religious duty

to keep faith in full vigor. In the Hindu system

the relation between the parties to a debt is not

legal but religious and now that a law has grown

up under English influence it is said that there is

a legal obligation because there is a religious

obligation. A man is bound in law because and

to the extent that he is bound in religion and not

otherwise and no more. To the Hindu lawyer a

debt is not an obligation merely. It is a sin the

consequences whereof follow the debtor into

another world. Vrihaspati says: "He who, having

received a sum lent or the like does not return it

to the owner, will be bora hereafter in his
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creditor's house a slave, a servant, a woman or

a quadruped." Narada says that when one dies

without having paid his debt, "the whole merit of

his devotions or of his perpetual fire belongs to

his creditors." In short the debtor is looked on as

one who wrongfully withholds from the creditor

the latter's property and hence as in some sort a

thief. The legal idea, so far as there is one, is not

one of obligation but of a property right in the

creditor. One may suspect that religious obliga

tion arising from the detention of property is a

legal way of putting it in a polity in which social

control is primarily religious and religious pre

cepts are turning into legal precepts. At any

rate the Hindus carry the idea of religious obli

gation so far that a descendant is bound to pay

the debts of his ancestor in many cases whether

he receives any assets of the ancestor or not. The

liability of the son to pay the father's debt is

held to arise from the moral and religious duty

of rescuing the father from the penalties attach

ing in a future state to non-payment of debts.

Accordingly if the debt is of such a kind that no
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penalties would so attach, there is no religious

duty and hence no obligation imposed upon the

descendant.

Roman law in its earliest stage was not unlike

this. Agreements of themselves were not cog

nizable by the tribunals. It was no ground for

summoning a defendant before the magistrate

that he had made a promise and had broken it.

Agreements were matters for religion or for kin

or guild discipline. If one had called on the gods

to witness his promise or sworn to fulfil it, he was

liable to pontifical discipline. The presence of an

impious oath breaker was a social danger and he

might be devoted to the infernal gods. As law

replaced religion as the controlling regulative

agency, the old religiously sanctioned promise

becomes a formal legal contract. Thus in the

strict law we get formal contracts with their

historical origin in religious duty, and formal

contracts with their historical origin in a legal

duty created by a real transaction of suretyship

or conveyance, perhaps by calling the people to
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witness so that there is an affront to the state if

they are called upon in vain.

When contact with Greek philosophers set the

Roman jurists to thinking about the basis of

obligation, there were two sorts of promises: (i)

Formal promises, (a) by stipulation, using the

sacramental word spondeo and thus assuming

the pouring out of a libation that the gods might

take notice of the promise, (b) by public cere

mony apparently symbolizing a real transaction

before the whole people, (c) entered upon the

household books of account, and (2) mere in

formal promises not recognized by law. The

latter depended wholly on the good faith of the

maker since the law had put down self-help

which formerly had been available to the

promisee. Accordingly Roman jurists distin

guished civil obligations and natural obligations

those recognized and secured legally and those

which primarily had only a moral efficacy. A

nudum pactum or mere agreement or mere

promise, not clothed with legal efficacy because

it did not come within any of the categories of
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legal transactions sanctioned by the ius ciuile,

created only a natural obligation. It was right

and just to adhere to such a pact, but only con

tracts, undertakings recognized by law because of

their form or nature, were enforceable.

With increasing pressure of the social interest

in the security of transactions through economic

development and commercial expansion, the

natural-law philosophy slowly affected this

simple scheme of formal undertakings legally

recognized and enforceable and informal under

takings of only moral efficacy, and brought about

the complicated system of enforceable under

takings in the maturity of Roman law with which

you are familiar. Four features of this move

ment are noteworthy. In the first place it led to

a juristic theory of formal contract which has

affected our ideas ever since. In the strict law

the source of obligation was in the form itself.

For in primitive thinking forms have an intrinsic

efficacy. It has often been pointed out that the

faith in legal forms belongs to the same order of

thought as faith in forms of incantation and
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that legal forms are frequently symbols to be

classed psychologically with the symbols of

magic. The stage of equity and natural law,

relying on reason rather than on form, governed

by philosophy instead of by naive faith, looked

for the substance and found it in a pact pre

ceding and presupposed by the formal ceremony.

Thus a formal contract was a pact with the

addition of legal form. The pact was the sub

stance of the transaction. The form was a causa

ciuilis or legal reason for enforcing the pact. But

if the form was only a legal reason for enforc

ing something that got its natural efficacy in

another way, it followed that there might well

be other legal reasons for enforcement besides

form. Consequently new categories of contract

were added to the old formal contracts and it is

significant that while the latter were transac

tions stricti iuris the former were considered

transactions bonae ftdei involving liability to

what good faith demanded in view of what had

been done. In the scope of their obligation these

contracts responded exactly to the postulate of
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civilized society that those with whom we deal

will act in good faith and will carry out their

undertakings according to the expectations of the

community. On the other hand the old formal

contracts responded thereto in part only since

their obligation was one to do exactly what the

terms of the form called for, no more and no less.

When one makes nexum, said the Twelve Tables,

as he says orally so be the law. New categories

were added in successive strata, as it were, and

juristic science sought afterward to reduce them

to system and logical consistency. Thus real con

tracts, consensual contracts and innominate con

tracts were added. But it is evident that many of

these are juristic rationalizings of what had been

done for a long time through formal transactions.

Thus the consensual contract of sale with its im

plied warranties rationalizes transfer by traditio

with stipulations for the price and for warranties.

The real contract of depositum rationalizes fidu-

cia cum amico. The real contract of mutuum ra

tionalizes pecunia credita. But the latter was so

thoroughly established as a formal transaction
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that the case of a loan of money, analytically a

real contract, preserved the incidents of the strict

law. Moreover certain pacts, pacta adiecta, pacta

praetoria, became actionable which do not fit into

the analytical scheme of the Institutes. For

example, a causa or reason for enforcing these

pacts was found in their being incidental to

something else or in a pre-existing natural obli

gation which they undertook to satisfy. There

still remained natural obligations which had not

been given legal efficacy as the basis of actions.

The mere will of the person who undertook or

the claim of the promisee was not a reason for

enforcing. Yet in reason they were morally bind

ing and the legal and moral should coincide.

Hence they might be used defensively or as the

basis of a set-off. Meanwhile the forms of stipu

lation and of literal contract had been reduced to

their lowest terms by conceiving them in terms

of substance, and taking orally expressed agree

ment to be the substance of the one and writing

to be the substance of the other. The results have

defied analysis although the best that juristic
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ingenuity could do has been expended upon them

for centuries.

In the Middle Ages primitive ideas came back

for a time through Germanic law. General

security in its lowest terms of peace and order

was the pressing social interest. There was little

commercial activity. The civilization of the time

did not involve the corollaries of our jural postu

late. Religiously sanctioned undertakings by

promissory oath and real transactions of pledge

of person or property and of exchange gave rise

to a simple system of formal undertakings. Out

of these came a theory of causa debendi, or

reason for owing the promised performance,

which has had a profound influence upon subse

quent thinking. The Roman causa ciuttis was a

legal reason for enforcing a pact. Under the influ

ence of the Germanic idea causa becomes a rea

son for making the pact, the good reason for

making it furnishing a sufficient reason for en

forcing it. For a time it seemed that the church

might succeed in establishing a jurisdiction over

promises. Oaths and vows involved religious
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duties and might well be claimed as the province

of the spiritual. But the moral obligation of

pacts, binding the conscience of a Christian,

might also be cognizable by a zealous corrector

of the conduct of the faithful for their soul's

welfare. Had not the power of the canon law

broken down and the law of the state developed

rapidly in respect of the security of transactions

after the sixteenth century, the law of contracts

might have grown along religious instead of along

philosophical lines, and perhaps not to its ad

vantage. As it is, one need but read Doctor and

Student with the title de pactis of the Corpus

Juris Canonici and casuist writings as to the

moral efficacy of promises before him, to see

that religion paved the way for much that was

done presently in the name of philosophy.

To the jurists of the seventeenth and eight

eenth centuries no distinction between natural

obligations and civil obligations was maintain

able since all natural rights or obligations must

for the very reason that they were natural be

legal also. If it was morally obligatory that one
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adhere to a pact, then it must be treated as a

contract. However much systematized analyti

cally, the Roman categories of contract did not

deal with undertakings from this standpoint.

What the jurists desired was not analytical

categories but a principle upon which men were

to be held or not to be held upon their promises.

Thus the philosophy of contract, the principles

underlying the binding force of promises and

agreements, became the chief problem of philo

sophical jurisprudence of the seventeenth cen

tury, as interests of personality were the chief

subject of discussion in the eighteenth century,

and interests of substance, the philosophy of the

law of property, the chief subject of discussion in

the nineteenth century. The decisive element in

seventeenth-century thought as to contract was

the idea of natural law; the idea of deduction

from the nature of man as a moral creature and

of legal rules and legal institutions which ex

pressed this ideal of human nature. But the idea

was put to work upon existing materials and the

result was a reciprocal influence of the concep-
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tion of enforcing promises as such because

morally binding, on the one hand, shaped to

some extent by canon law and casuist discussions

of what promises were binding in conscience and

when, and the ideas of nudum pactum and

causa debendi on the other hand. Roman law

was assumed to be embodied reason. As D'Agues-

seau put it, Rome was ruling by her reason,

having ceased to rule by her authority. Hence

all consideration of the subject starts with the

assumption that there are morally naked agree

ments which for that reason are to be naked

legally. Where there was an exchange of

promises there was the authority of Justinian

for enforcement (synallagma) and it was easy

to find a reason in the analogy of exchange of

property. Where something was exchanged for a

promise, that something was a causa debendi.

But suppose there was no exchange of promises

nor was anything exchanged for the promise.

There was nothing but a promise assented to.

In Roman law this would have to take the form

of a stipulation. In the Germanic law it would
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have required an oath or the form of a real

transaction of pledge or exchange. At common

law it required delivery of a sealed instrument,

Clearly there was no moral efficacy inherent in

these forms. Why should these "abstract" prom

ises be enforced and not others? Should every

such promise be enforced or should none be en

forced without something in the way of exchange,

or should such promises be classified for the

purpose of enforcement, and if so, how?

Two theories arose in the seventeenth century.

One may be called the theory of an equivalent.

This theory is obviously a rationalization of the

Germanic causa debendi influenced by canon law

and casuist writings. According to this theory an

abstract promise, no equivalent having been

given for it, is not naturally and hence is not

legally binding. Three reasons have been given

for this which have figured in juristic discussion

of the subject ever since. It was said that one

who trusts another who makes a promise for no

equivalent does so rashly. He cannot ask to be

secured in such an unfounded expectation. This
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is too much in the spirit of the strict law. It

denies any interest except where the law secures

it. It says that if the law does not secure the

interest, one is a fool to rely on the promise and

so has no interest. In like manner the strict law

said that if one gave his formal undertaking

through fraud or mistake or coercion, he was a

fool or a coward and was not to be helped. But

we cannot prove the interest by the law. We must

measure the law with reference to the interest.

Again it was said that if one promises without

equivalent he does so more from "ostentation"

than from real intention and so an equivalent

shows that he acted from calculation and deliber

ately. It is only deliberate promises that are

morally binding, for only such promises are

relied upon by the prudent, upright man in his

intercourse with his neighbors. If this reason is

sound, equivalent is only a mode of proving

deliberation and the real point should be that the

promise was made deliberately as something by

which the maker expected to be bound, not that

the deliberation was evidenced in a particular
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way by an equivalent. A third reason was that

one who parted with an equivalent in exchange

for or in reliance on a promise is injured in his

substance if the promise is not kept. But if this

is the reason, the law should simply require

restitution in case of non-performance. If the

interest involved is the deduction from sub

stance through rendering the equivalent, the

obligation should be quasi ex contractu rather

than ex contractu.

Our Anglo-American law of contracts was

much influenced by this theory of equivalents.

In the seventeenth century four types of promise

were legally enforceable at common law: (i) A

formal acknowledgment of indebtedness by bond

under seal, often conditioned upon performance

of a promise for which it was a security, (2) a

covenant or undertaking under seal, (3) the

real contract of debt, and (4) a simple promise

upon consideration, that is, in exchange for an

act or for another promise. The first conclusively

acknowledged an equivalent, in the second it

could be said that the seal presupposed or im-
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plied one, in the third the obligation arose from

the detention of something by him to whom it

had been delivered, and in the fourth the act

or counter-promise was the motive or considera

tion for the promise and as a cause of or reason

for making it was the equivalent for which the

promisor chose to assume the undertaking. With

some aid from a dogmatic fiction in the case of

covenants, the common law could be adjusted to

this theory reasonably well. Accordingly as far

back as Bacon we find consideration treated from

this standpoint in the English books. But it was

never a satisfactory explanation. If the theory

was sound it ought not to matter whether the

equivalent was rendered before the promise or

after it or simultaneously with it. Indeed, Eng

lish equity in the nineteenth century took sub

sequent action in reliance upon a promise of a

gift to be a common-law consideration on the

basis whereof the promise was specifically en

forceable. Equity never wholly adopted this or

any other theory. At least after the middle of the

eighteenth century equity was supposed to fol-
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low the law as to what was a contract. But the

common law was not settled till the nineteenth

century and we find the chancellors using con

sideration frequently to mean not equivalent but

any reason for making the promise and thus

making it synonymous with the civilian's causa.

The so-called meritorious consideration, con

sideration of blood and of love and affection, and

the cases of promises sustained by moral obliga

tion of a debtor to secure his creditor, of a hus

band to settle property on his wife and of a

parent to provide for a child, show the idea of

causa at work in equity. It is significant that

Doctor and Student was often cited in these con

nections. The most thoroughgoing attempt to

apply the equivalent theory to be found in the

books is Langdell's working out of a system of

the so-called conditions implied in law or de

pendent promises on that basis. As an example

of vigorous legal analysis it rivals Austin. But it

did not succeed in shaping the law.

On the Continent the second theory, the

theory of the inherent moral force of a promise
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made as such, came to prevail. This was the

theory of Grotius. It was generally adopted by

Continental writers of the eighteenth century

and, as has been seen, it broke down the Roman

categories and led to the rule that a promise as

such, intending a legal transaction, created legal

obligation. At the end of the eighteenth century

Lord Mansfield came very near establishing it in

our law by his doctrine that no promise made as

a business transaction could be nudum pactum.

But he was too late. Growth stopped for a season

and the nineteenth century set itself to systema

tize and harmonize what it had received rather

than to carry the development further.

When the natural-law foundation of enforcing

promises crumbled, the metaphysical jurists

sought to provide a new one. Kant said that it

was impossible to prove that one ought to keep

his promise, considered merely as a promise, and

deduced contract from property as a form of

conveyance or alienation of one's substance in

volved in the very idea of individual rights. So

far as consistent with abstract freedom of will
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according to a universal law one might alienate

his services as well as his property, and an

undertaking to perform something was an aliena

tion of that sort. This view was generally taken

so that while the seventeenth century sought to

rest rights upon contract and the eighteenth

century rested contract on the inherent moral

significance of a promise, the nineteenth century,

making the philosophy of property the important

thing, rested contract on property. Three of these

theories are worth a moment's notice.

Fichte says that the duty of performing an

agreement arises when one party thereto begins

to act under it. Juristically this seems to be a

rationalization of the Roman innominate con

tract. There, in case a pact was performed on one

side, he who performed might claim restitution

quasi ex contractu or claim the counter-perform

ance ex contractu. Philosophically the idea seems

to be that of the equivalent theory, in the form

with which we are familiar in Anglo-American

discussion of this subject as the injurious-reliance

theory. According to the latter, unless the
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promisee has parted with an equivalent or has

begun to act in reliance upon the agreement, he

has no moral claim to fulfilment. This is not a

theory of the law as it is or as it ever has been.

Formal contracts require nothing of the sort. It

is true, English equity, under the influence of the

equivalent theory, did lay down in the nine

teenth century that a contract under seal with

no common-law consideration behind it would

not be enforced. But that proposition was subject

to many exceptions when it was announced,

more have since developed and more are de

veloping. As things are, the exceptions are of

more frequent application than the rule itself.

Nor is Fichte's theory a statement of moral ideas

of his day or of ours. Then and now the moral

duty to keep abstract promises was and is recog

nized. That a man's word should be "as good as

his bond" expresses the moral sentiment of

civilized society. But the philosopher saw that

the law did not go so far and was trying to frame

a rational explanation of why it fell short. It

should be noticed that Fichte is really trying to
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show why a promise may be regarded as a part

of one's substance and why one's claim to per

formance may be treated as his property.

Hegel also explains contract in terms of prop

erty, treating a promise as a disposition of one's

substance. Hence in his view the so-called ab

stract promise is a mere subjective qualification

of one's will which he is at liberty to change.

This theory and the foregoing assume the Roman

law or the older law of Continental Europe, and

speak from the reaction from natural law which

in England at the same time was overruling the

liberal doctrines of Lord Mansfield.

Later metaphysical jurists rely upon the idea

of personality. The Romanist thinks of a legal

transaction as a willing of some change in a

person's sphere of rights to which the law,

carrying out his will, gives the intended effect.

If the transaction is executed, revocation would

involve aggression upon the substance of another.

If it is executory, however, why should the de

clared intent that the change take place in the

future be executed by law despite the altered will
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of the promisor? Some say that this should be

done where there is a joint will from which only

joint action may recede. Where the parties have

come to an agreement, where their wills have

been at one, the law is to give effect to this joint

will as a sort of vindication of personality. It is

evident, however, that this explanation assumes

the will theory, the subjective theory of legal

transactions. If we start from the objective theory

it breaks down. Take for instance the case of an

offer, which a reasonable man would understand

in a given way, accepted by the offeree in that

understanding when the offerer really meant

something else. Or take the case of an offer

wrongly transmitted by telegraph and accepted

in good faith as it is transmitted. Here there is

no community of will and yet the law may well

hold, as we do in America, in both cases, that

there is a contract. No metaphysical theory has

prevailed to prevent the steady march of the

law and of juristic thought in the direction of

an objective doctrine of legal transactions. No

where, indeed, has the deductive method broken
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down so completely as in the attempt to deduce

principles upon which contracts are to be en

forced.

Later in the nineteenth century men came to

think more about freedom of contract than about

enforcement of promises when made. To Spencer

and the mechanical positivists, conceiving of law

negatively as a system of hands off while men do

things, rather than as a system of ordering to

prevent friction and waste so that they may do

things, the important institution was a right of

free exchange and free contract, deduced from

the law of equal freedom as a sort of freedom of

economic motion and locomotion. Justice re

quired that each individual be at liberty to make

free use of his natural powers in bargains and

exchanges and promises except as he interfered

with like action on the part of his fellow men, or

with some other of their natural rights. Whether

all such transactions should be enforced against

him or only some, and if the latter, which, are

questions belonging to an affirmative rather than

to a negative science of law.
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Historical jurists accepted the will theory and

have been its leading advocates in modern times.

They saw that the whole course of legal history

had been one of wider recognition and more

effective enforcement of promises. Those who

accepted the ethical idealistic interpretation of

legal history could see freedom as an ethical idea

realizing itself in a larger freedom of self-asser

tion and self-determination through promises and

agreements and a wider giving effect to the will

so asserted and determined. For the most part

they wrote on the Continent where the field of

legally enforceable promises had ceased to be

bounded by a narrow fence of Roman historical

categories. Thus they had no call to rationalize

dogmas of not enforcing promises made as busi

ness transactions. Those who accepted the politi

cal interpretation saw freedom as a civil or

political idea realizing itself in a progress from

status to contract in which men's duties and

liabilities came more and more to flow from

willed action instead of from the accident of

social position recognized by law. The English
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historical jurists might well have asked how far

English rules as to consideration were consonant

with the implications of such a theory, and

whether they must not be expected to give way

as the idea unfolded more completely in experi

ence of popular action and judicial decision. But

the leader of this school was not a common-law

lawyer and the American historical jurists de

voted their energies to devising a historical-

analytical theory of consideration rather than to

the wider question of what promises should be

enforced and why.

Here as in other places the historical jurist and

the utilitarian were in agreement as to results

although they differed widely as to the mode of

reaching them. The former saw in contract a

realization of the idea of liberty. The latter saw

in it a means of promoting that maximum of

individual free self-assertion which he took to be

human happiness. Hence the former called for

freedom of contract and should have called for

wide general enforcement of promises. The latter

held to a doctrine of unshackling men and allow-
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ing them to act as freely as possible, which in

volved the complementary position of extending

the sphere and enforcing the obligation of con

tract. The difference between these ways of

thinking and those of the end of the eighteenth

century is brought out if we compare Blackstone

(1765) with a dictum of Sir George Jessel a

century later (1875). The former says that the

public is "in nothing so essentially interested as

in securing to every individual his private rights."

The latter, discussing a question of what agree

ments are against public policy and therefore

unenforceable, says: "If there is one thing more

than another which public policy requires it is

that men of full age and competent understand

ing shall have the utmost liberty of contracting

and that such contracts shall be enforced by

courts of justice." But the utilitarians put the

emphasis upon the first, the negative, rather than

upon the second, the affirmative, part of this

twofold program. This is true also of the his

torical jurists and of the positivists. The English

trader and entrepreneur was not seeking for legal
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instruments. He could work passably with those

which the law furnished if the law would but let

him. What he sought was to be free from legal

shackles which had come down from a society of

a different nature organized on a different basis

and with other ends. Hence juristic thought ad

dressed itself to this for a season rather than to

the doctrine of consideration and the reason for

non-enforcement of deliberate promises where

not put in the form of bargains.

No one of the four theories of enforcing

promises which are current today is adequate to

cover the whole legal recognition and enforce

ment of them as the law actually exists. Putting

them in the order of their currency, we may call

them (i) the will theory, (2) the bargain theory,

(3) the equivalent theory, (4) the injurious-

reliance theory. That is, promises are enforced as

a giving effect to the will of those who agree, or

to the extent that they are bargains or parts of

bargains, or where an equivalent for them has

been rendered, or where they have been relied on

by the promisee to his injury, according to the
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theory chosen. The first is the prevailing theory

among civilians. But it must give way before the

onward march of the objective theory of legal

transactions and is already fighting a rear-guard

action. In our law it is impossible. We do not

give effect to promises on the basis of the will of

the promisor, although our courts of equity have

shown some tendency to move in that direction.

The attempt in the nineteenth century to Ro

manize our theories of liability involved a Ro

manized will-theory of contract. But no one who

looks beneath the surface- of our law reports can

doubt that the attempt has failed wholly. We no

longer seek solutions on every side through a

pedantic Romanized law of bailments and in the

law of bailments itself we are coming to talk in

common-law terms of negligence in view of the

circumstances and not in Romanist terms of the

willed standard of diligence and corresponding

degrees of negligence. In America, at least, the

objective theory of contract is orthodox and the

leader of English analytical jurists of the present

generation has expounded it zealously. Courts of
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equity, which inherit modes of thought from the

time when the chancellor searched the conscience

of a defendant by an examination under oath,

and believed he could reach subjective data that

were beyond the cognizance of a jury, are the

last stronghold of the exotic subjective theory in

the common law.

Probably the bargain theory is the one most

current in common-law thinking. It is a develop

ment of the equivalent theory. It will not cover

formal contracts but under its influence the

formal contracts have been slowly giving way.

The seal "imports" a consideration. Legislation

has abolished it in many jurisdictions and often

it does no more than establish a bargain prima

jade, subject to proof that there was in fact no

consideration. Courts of equity require a com

mon-law consideration, at least on the face of

their general rule, before they will enforce a

sealed contract. Also the formal contracts of the

law merchant are subject to defeat by showing

there was no consideration, except when in the

hands of holders for value without notice. Here,
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however, consideration is used in the sense of

equivalent, to the extent of admitting a "past

consideration," and the bargain theory, appropri

ate to simple contracts, is not of entire applica

tion. On the other hand the extent to which

courts today are straining to get away from the

bargain theory and enforce promises which are

not bargains and cannot be stated as such is sig

nificant. Subscription contracts, gratuitous prom

ises afterwards acted on, promises based on moral

obligations, new promises where a debt has been

barred by limitation or bankruptcy or the like,

the torturing of gifts into contracts by equity so

as to enforce pacta donationis specifically in spite

of the rule that equity will not aid a volunteer,

the enforcement of gratuitous declarations of

trust, specific enforcement of options under seal

without consideration, specific performance by

way of reformation in case of security to a credi

tor or settlement on a wife or provision for a

child, voluntary relinquishment of a defense by a

surety and other cases of "waiver," release by

mere acknowledgment in some states, enforce-
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ment of gifts by way of reformation against the

heir of a donor, "mandates" where there is no

res, and stipulations of parties and their counsel

as to the conduct of and proceedings in litigation

all these make up a formidable catalogue of

exceptional or anomalous cases with which the

advocate of the bargain theory must struggle.

When one adds enforcement of promises at suit

of third-party beneficiaries, which is making

headway the world over, and enforcement of

promises where the consideration moves from a

third person, which has strong advocates in

America and is likely to be used to meet the exi

gencies of doing business through letters of

credit, one can but see that Lord Mansfield's

proposition that no promise made as a business

transaction can be nudum pactum is nearer

realization than we had supposed.

Yet the equivalent theory and the injurious-

reliance theory are even less adequate to explain

the actual law. The equivalent theory must

wrestle at the outset with the doctrine that in

adequacy of consideration is immaterial so that
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the equivalency is often Pickwickian. Hegel

could argue for it on the basis of the Roman

laesio enormis. But when a court of equity is

willing to uphold a sale of property worth

$20,000 for $200, even a dogmatic fiction is

strained. Moreover the catalogue of anomalies

with which the bargain theory must wrestle con

tains more than one difficulty for the adherent of

either theory. Stipulations in the course of litiga

tion do not need equivalents nor do they need to

be acted on in order to be enforceable. A release

by mere acknowledgment, when good at all,

needs no equivalent and need not be acted on.

Waiver by a surety of the defense of release by

giving time to the principal needs no element of

consideration nor of estoppel. Defectively exe

cuted securities, settlements and advancements

need no equivalent and need not be acted on in

order to be reformed. Options under seal are held

open in equity on the basis of the seal alone. A

gratuitously declared trust creates an obligation

cognizable in equity without more. In truth the

situation in our law is becoming much the same
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as that in the maturity of Roman law and for the

same reason. We have three main categories.

First, there are formal contracts, including sealed

instruments, recognizances, and the formal con

tracts of the law merchant, in which latter the

form consists in the use of certain words, require

ments as to sum certain, payment at all events,

and certainty as to time. Second, there are the

real contracts of debt and bailment. Third, there

are simple contracts, without form and upon con

sideration. The latter is the growing category

although the formal contracts of the law mer

chant have shown some power of growth and the

business world has been trying to add thereto

letters of credit using the formal words "con

firmed" or "irrevocable." But the category of

enforceable simple promises defies systematic

treatment as obstinately as the actionable pacts

in Roman law. Successive additions at different

times in the endeavor of courts to hold men to

their undertakings, in view of the social interest

in the security of transactions and the jural

postulates of the civilization of the day, proceed
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on all manner of different theories and different

analogies and agree only in the result that a

man's word in the course of business should be

as good as his bond and that his fellow men

must be able to rely on the one equally with the

other if our economic order is to function effi

ciently. It is evident that many courts con

sciously or subconsciously sympathize with Lord

Dunedin's feeling that one can have no liking for

a doctrine which enables a promisor to snap his

fingers at a promise deliberately made, fair in

itself, and in which the person seeking to enforce

it has a legitimate interest according to the

ordinary understanding of upright men in the

community. It is significant that although we

have been theorizing about consideration for

four centuries, our texts have not agreed upon a

formula of consideration, much less our courts

upon any consistent scheme of what is considera

tion and what is not. It means one thing we

are not agreed exactly what in the law of simple

contracts, another in the law of negotiable in

struments, another in conveyancing under the
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Statute of Uses and still another thing no one

knows exactly what in many cases in equity.

Letters of credit afford a striking illustration

of the ill-adaptation of our American common

law of contract to the needs of modern business

in an urban society of highly complex economic

organization. Well known abroad and worked

out consistently on general theories in the com

mercial law of Continental Europe, these instru

ments came into use in this country on a large

scale suddenly during the war. There was no

settled theory with respect to them in our books

and the decisions warranted four or five views

leading to divergent results in matters of vital

moment to the business man who acted on them.

Characteristically the business world set out to

make of them formal contracts of the law mer

chant by the use of certain distinctive words

which gave the instruments character and made

their nature clear to those who inspected them

anywhere in the world. But for a season our

category of mercantile specialties had ceased to

admit of growth and the doctrine of considera-
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tion with its uncertain lines stood in the way of

many things which the exigencies of business

called for and business men found themselves

doing in reliance on each other's business honor

and the banker's jealousy of his business credit,

with or without assistance from the law. Cer

tainly no one would say that such a situation

bears witness to wise social engineering in an

economically organized society resting on credit.

Two circumstances operate to keep the re

quirement of consideration alive in our law of

simple contract. One is the professional feeling

that the common law is the legal order of nature,

that its doctrines in an idealized form are

natural law and that its actual rules are declara

tory of natural law. This mode of thinking is to

be found in all professions and is a result of

habitual application of the rules of an art until

they are taken for granted. In law it is fortified

by the theory of natural law which has governed

in our elementary books since Blackstone, was

taught to all lawyers until the present century,

and is assumed in much of our judicial decision.
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Later it was strengthened by the theories of the

historical school which ruled in our law schools

in the last quarter of the nineteenth century and

taught us to think that growth must inevitably

follow lines which might be discovered in the

Year Books. These things co-operated with the

temper of the last century and the instinctive

aversion of the lawyer to change, lest in some

unperceived way a door be opened to magisterial

caprice or to the personal equation of the judge.

Thus some thought of consideration, whatever it

was, as inherent in the very idea of enforceable

promises. Others assumed that it was a his

torically developed principle by which the future

evolution of the law of contracts must be gov

erned. Many others simply thought that it was

dangerous to talk of change. And yet change

has gone on rapidly, if subconsciously, until the

present confused mass of unsystematized and

unsystematizable rules has resulted. The second

circumstance operating to keep alive the require

ment of consideration is a more legitimate factor.

Nowhere could psychology render more service
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to jurisprudence than in giving us a psycho

logical theory of nuda pacta. For there is some

thing more than the fetish of a traditional Latin

phrase with the hallmark of Roman legal science

behind our reluctance to enforce all deliberate

promises simply as such. It should be compared

with the reluctance of courts to apply the ordi

nary principle of negligence to negligent speech,

with the doctrine as to seller's talk, with the

limitations upon liability for oral defamation

and with many things of the sort throughout our

law. All of these proceed partly from the attitude

of the strict law in which our legal institutions

first took shape. But they have persisted because

of a feeling that "talk is cheap/' that much of

what men say is not to be taken at face value

and that more will be sacrificed than gained if

all oral speech is taken seriously and the prin

ciples applied by the law to other forms of con

duct are applied rigorously thereto. This is what

was meant when the writers on natural law said

that promises often proceeded more from "osten

tation" than from a real intention to assume a
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binding relation. But this feeling may be carried

too far. Undoubtedly it has been carried too far

in the analogous cases above mentioned. The

rule of Derry v. Peek goes much beyond what is

needed to secure reasonable limits for human

garrulousness. The standard of negligence,

taking into account the fact of oral speech and

the character and circumstances of the speech in

the particular case, would amply secure indi

vidual free utterance. So also the doctrine that

one might not rely on another's oral representa

tion in the course of a business transaction if he

could ascertain the facts by diligence went much

too far and has had to be restricted. Likewise we

have had to extend liability for oral defamation.

Accordingly because men are prone to overmuch

talk it does not follow that promises made by

business men hi business dealings or by others as

business transactions are in any wise likely to

proceed from "ostentation" or that we should

hesitate to make them as binding hi law as they

are in business morals. Without accepting the

will theory, may we not take a suggestion from
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it and enforce those promises which a reasonable

man in the position of the promisee would believe

to have been made deliberately with intent to

assume a binding relation? The general security

is more easily and effectively guarded against

fraud by requirements of proof after the manner

of the Statute of Frauds than by requirements

of consideration which is as easy to establish by

doubtful evidence as the promise itself. This has

been demonstrated abundantly by experience of

suits in equity to enforce oral contracts taken out

of the Statute of Frauds by great hardship and

part performance.

Revived philosophical jurisprudence has its

first and perhaps its greatest opportunity in the

Anglo-American law of contracts. The constantly

increasing list of theoretical anomalies shows

that analysis and restatement can avail us no

longer. Indeed the lucid statement of Williston

but emphasizes the inadequacy of analysis even

when eked out by choice from among competing

views and analytical restatements of judicial

dogma in the light of results. Projects for "re-
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statement of the law" are in the air. But a re

statement of what has never been stated is an

impossibility and as yet there is no authoritative

statement of what the law of consideration is.

Nothing could be gained by a statement of it

with all its imperfections on its head and any

consistent analytical statement would require

the undoing of much that the judges have done

quietly beneath the surface for making promises

more widely enforceable. Given an attractive

philosophical theory of enforcement of promises,

our courts in a new period of growth will begin to

shape the law thereby and judicial empiricism

and legal reason will bring about a workable

system along new lines. The possibilities involved

may be measured if we compare our old law of

torts with its hard and fast series of nominate

wrongs, its distinctions growing out of procedu

ral requirements of trespass and trespass on the

case and its crude idea of liability, flowing solely

from causation, with the law of torts at the end

of the nineteenth century after it had been

molded by the theory of liability as a corollary

283



CONTRACT

of fault. Even if we must discard the conception

that tort liability may flow only from fault, the

generalization did a service of the first magnitude

not only to legal theory but to the actual ad

ministration of justice. No less service will be

rendered by the twentieth-century philosophical

theory, whatever it is, which puts the jural postu

late of civilized society in our day and place with

respect to good faith, and its corollary as to

promises, in acceptable form, and furnishes jurist

and judge and lawmaker with a logical critique,

a workable measure of decision and an ideal of

what the law seeks to do, whereby to carry

forward the process of enlarging the domain of

legally enforceable promises and thus enlarging

on this side the domain of legal satisfaction of

human claims.
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164, 167
for cattle going on vacant

lands 180-181
for injury by animal 163,

164, 180
for injury by child 159
for injury by minor 162

for injury by a res ruinosa

162

for injury by slave 159
for intentional harm 168
for negligence 175, 180
for non-restraint of agencies

176
for tort, basis of 167
for tort, common-law theory

of 168-169
for trespassing cattle 180
for unintended non-culpable
harm 168

for unintentional culpable
harm 168

for vicious animals 182, 186
from culpability 184
from legal transactions 187
fundamentals of 174
historical anomalies in 166,

179, 186

in French law 161-164
intention as basis of 157,

1 60

justifiable reliance as basis

of 189

meaning of 147
natural sources of 156
noxal 159
of carrier 186
of innkeeper 159, 160, 186
of master of ship 159, 160
of stable keeper 159, 160
on "implied" terms of trans

action 1 70

philosophical theories of 193-
194

primitive grounds of 149-
151

quasi-contractual 156

quasi-delictal 156
relational 186-188
to make restitution 187
theories of 148

will-theory of 157, 177, 179,

189
without fault 156, 162, 166,

J 77, 179

Liberty 84-85
idea of 65, 267
idea of as source of liability

157
law and 60

Locke, John 208

Lorimer, James 218
Louis IX 128

Magistrate, power of 112

Maine, Sir Henry 208
Mala, prohibita 26
Mandate 272

Mansfield, Lord 47, 260, 262,

273
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Manu 60

Maturity of law 48, 59, 102

Maxims 34

Metaphysical jurists 92
Metus 159
Middle Ages, conception of end

of law in 78-80
idea of law in 77-81

juristic need in 36

Miller, W. G. 216-217

Mining customs 195
law 201, 222

Minos (pseudo-Platonic dia

logue) 24
Mosaic law 60

Mutuum 249

Narada 244
Nationalism in law 39

Natural, meaning of in philoso

phy of law 31-32
Natural law 25, 31, 35, 40, 41,

49-52, ss, 154, 166, 209,

253, 278, 280

American variant of 50
as a theory of growth 33-34
as deduced from "a free gov

ernment" 52

as ideal critique 52
economic 205

theory of 42
Natural obligation 250
Natural reason 202

Natural rights 15, 42-43, 55,

83, 92-93, 146, 204, 205

historical-metaphysical theory
of 52

theories of 44-45
to produce of labor 209

Nature, meaning of in Greek

philosophy 31-32
state of 45

Necessary distinctions 172, 174

Negative community 207

Negligence 119-120, 165, 168,

177, 179, 270, 280

fiction of 179, 180

in speaking 280, 281

per se 179

Neo-Hegelians 94, 98

Neo-Kantians 93, 98
New York, Code of Civil Pro

cedure 105
Nexum 249

Nomos, meanings of 22

Noxal liability 159
Nudum pactum 246, 254, 273,

280

Oaths and vows 251

Obligation, civil 252
ex contractu 146, 172
ex delicto 146, 172, 174
ex uariis causarum figuris

i 60, 172

meaning of 147
moral basis of 250
natural 250, 252-253
nature of 145
oaths as basis of 251-252
quasi ex contractu 257

religious 244
will as basis of 250

Occupation 196, 211
as a legal transaction 213-

214
Office or calling, duties attached

to 173

Options 272, 274

Ownership, analytical theory of

222-224

development of the idea of

221-231

dogma that everything must
be owned 199

things excluded from 199
Pacta donationis 272
Pacts 248, 250, 261, 275
Partition 226-227, 228
Part performance 282

Paul, St. 77
Peculium 227-228
Pecunia credita 249
Pedis possessio 222

Penal treatment, individualizing
of 129-130

Penalty, for delict 149
of reparation 149

Personal government 135-136

Personality 191
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Pessimism, juristic 57

Petty courts 130, 138

Philosophers, attempt to unify
law and law making 19

attempt to reconcile authority
with need of change 19

quest for an ultimate solving
idea 19

Philosophical thinking, achieve

ments of in law 16-18

as a force in administration

of justice 1 6

needs determining as to law

18

possibilities of in law of con

tracts 284
Plato 24, 76

Pledge 251
Political interpretation 266
Positivism 54-56
Possession 233-234
Post-Glossators 37
Pothier 45
Primitive law 72-74

faith of in verbal formulas

154

Primogeniture 50

Principles 34, 53, 116

Procedure in
Proculians 196
Promised advantages 191

Promises, abstract 255, 262,

263
an element in wealth 236

exchange of 254
"from ostentation" 256, 280,

281

moral duty to keep 262

philosophical theory of en

forcing 283

simple 275
theories of enforcing 269-

276

theory of inherent force of

259-260

Promissory oath 150-151, 251

Property, acquisition of 194-
200, 204

analytical theory of 221-224
basis in creation 209

basis in division by agree
ment 205

basis in economic nature of

man 205, 209

community 229
effectiveness of law as to 193
Grotius' theory of 205-207

Hegel's theory of 214-216
historical development of law

of 224-232
historical theory of 219, 221-

232
household 226-227, 229

inequalities in 215, 221

in natural media of life 201-
202

jural postulates of 193, 194
Kant's theory of 210-214
law of 141
Lorimer's theory of 218
medieval theory of 202

metaphysical theories of 210-
218

modes of acquiring 194-202
"natural" acquisition of 195
natural-law theories of 204-

210
natural limits of right of 195

negative community in 207

philosophical theories of 194 ff.

positive theory of 219221
psychological theory of 209,

232, 234
restrictions on appropriation

of 88

restrictions on use and dis

position of 87-88
self-acquired 227-228

seventeenth-century theory of

202

socialization of 233
social-utilitarian theory of 2 2 5

sociological theories of 232

Spencer's theory of 219
theories of 202-225

theory of in Anglo-American
law 208

theory of in antiquity 202

things not subject to 197
titles to 195-197, 211

316



INDEX

twentieth-century theories of

232
Protestant jurist-theologians 39

Psychology 90, 94, 279-280
Publicists, French no
Public utilities 117, 136

exemption of from competi
tion 88-89

power to contract 187
Pufendorf 207-208
Punitive justice in

individualization of 134-135

Quasi-delict 161, 162

Ratio legis, doctrine of 32, 46

Reason, excessive faith in 39,

46-47
Reform movement, legislative

47, 85
Relations 171

duties attached to 173
economic value of 192
interference with 192

legal protection of 193
Release 272, 274

Religion 242 ff.

Reparation 149

Representation 179
Res communes 197, 198, 199,

2O7, 2IO

extra commercium 197, 201,

216, 217

ipsa loquitur 180, 185-186
nullius 199, 205

publicae 198, 210

religipsae 198
ruinosa 162-163
sacrae 198
sanctae 198

Responsibility at one's peril

167

Right, idea of 65
natural and conventional 15,

25-26, 31

Rights, in personam 146
in rem 147

Roman conception of end of

law 77-78

jurisconsults 30, 43

Roman law 26, 36, 41, 45,

105-106, 145, 151, 155,

170, 173-174, 195, 199,

200, 225, 228, 245-250,

254, 275
as basis of medieval law 40
as basis of law in XVII and

XVIII centuries 41
contribution of to legal phi

losophy 36
Rousseau 214
Rules 115-116

adapted to commercial trans

actions 141

adapted to property 141
and discretion 141-143

application of 142
as guides 121

mechanical application of

142-143

Rylands v. Fletcher 168, 182-

186

Sabinians 196
Sale 249
Satisfaction of wants, as an

ideal 98-99

Savigny, F. C. von 213
Scholastic philosophy 36

permanent contribution of 38
Seals 240, 271, 275

contract under seal 255

Security of transactions 193,

237
Seisin 225
Self help 73

Seller's talk 280

Separation of powers 102-103,

107
Set off 250
Social contract 204
Social control 99, 225

Social engineering 99
Social ideal 56

as a measure of values 98
Social interdependence 232

as a measure of values 98
Social interests 99

in peace and order 148
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in security of transactions

237
Social laws S4~5S
Social order, feudal 79-80

idealized form of the 35
static 85

'

Social sciences, unification of

9i
Social status quo, as end of law

35-36
Social utilitarianism 92-98
Socialists 209

Society, Greek conception of 79

jural postulates of civilized

169-179

kin-organized 73-74
medieval conception of 79

Sociology 94
Sophrosyne 77

Sovereignty, Byzantine theory
of 40

Specification 195

Specific performance 131-132,
238-240

Spencer, Herbert 84, 97, 201,

265
his law of equal freedom 219
his theory of property 219-

221

Spirit and letter 154

Standards, legal 51, 114, 116-
120, 129, 141

Stare decisis 140
Status to contract 266
Statute of Frauds 282
Statute of Uses 277
Stipulation 246

of counsel 273, 274
Stoics 197
Strict law 33, 101, 112-113,

iS3, i55, 165, 280

Substance, interests of 139, 225
Super constitution 15, 51

Symbols 248

Teleology, legal 92
Theories of law, elements in

70-71

Third-party beneficiaries 273

Title, by creation 195

by discovery 195

by occupation 196, 211

"natural" 195
"Tort of negligence" 105
Torts 283

development of liability for

164-167

generalization of liability for

167
law of 117, 167
nominate 164, 165, 170, 175,

283
Traditio 249

Trust, constructive 173

gratuitous declaration of 272,

274
Twelve Tables 249

Unjust enrichment 173, 187
Utilitarians 267, 268

Utility 53

Value, criteria of

Vrihaspati 243

95-99

Waiver 272, 274
Wants, as juristic starting point

_

89-90
limitations on satisfaction of

97-98
satisfaction of 89-90

Warranties 174, 249
Whale fishing 195

Will, as basis of liability 157,

169
as basis of obligation 250
as juristic starting point 84,

89
Will theory 189

of contract 264-265
Williston, S. 282

Wills, harmonizing of 84, 90,

92-93
Workman's compensation 167
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